











DECEMBER, 1922 


Journal 


of the 


American Judicature 
Society 


To Promote the Efficient Administration of Justice 





CONTENTS 
Editorials—Organize Both Bench and Bar—A Tribute to a Great Lawyer.. 99 


How to Unify State Courts—Simple Plan Based on Theory Now Prevail- 
ing in Federal Judicial System 





Legal Education and Admission to the Bar—Address by George W. 
Nilsson to Arizona Bar Association 





The New Constitution and the Administration of Justice—by Chief 
Justice Olson of the Municipal Court of Chicago 





American Bar Report on Crime Criticized—Report to Canadian Bar 
Association Shows Clearer Understanding of Problem 














It has been objected that a properly unified court organization tends to 
detract from the dignity of the judges, but a judge whose dignity is impaired 
by doing his full share of the work in an efficient manner and accepting such 
supervision as will enable him to do so has an unfortunate type of dignity.— 
W. A. Shumaker, in Law Notes. 
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Organize Both Bench and Bar 


In a recent number of Law Notes the editor discusses the subject of the rela- 
tions commonly existing between bench and bar. One of the valid complaints of 
judges is that counsel often afford the court no real assistance and sometimes even 
betray the trust necessarily reposed in them. That is one of the charges laid 
against inefficient preparation for the bar and the lack of a proper discipline of a 
constructive sort. The lawyer, on the other hand, often grumbles about alleged 
petty tyrannies on the part of certain judges, tyrannies which sometimes miss the 
valid cause of irritation to fall upon unoffending practitioners. The editor men- 
tioned proposes a basis of co-operation between bench and bar which may, before 
long, be put to a test: 


None of our several methods of selecting judges meet with the 
approval of those who have given serious thought to the problem, and it 
is rather remarkable that the bar has not suffered more than it has from 
the injurious exercise of judicial authority. At that, the relations of bench 
and bar are far from ideal. The bar consists of a number of individual 
lawyers. The bench consists of a smaller number of individual judges. 
in any particular case lawyer and judge stand as two individuals dealing 
with each other. It speaks volumes for the profession that its members 
on and off the bench preserve so well the amenities and co-operate as 

‘much as they do in the administration of justice. But between the rep- 
resentatives of an organized and self-governing bar and the representa- 
tives of an organized bench a far higher standard of co-operation may be 
maintained. Under such a system both the occasional attempts of attor- 
neys to try cases unfairly and the occasional instances of impatience on 
the part of the bench will be largely eradicated. No system executed by 
human beings will ever be free from human infirmities, but the higher 
the ideal held and the more perfect the mutual respect of the actors in 
judicial proceedings, the less frequent will be the occasions when these 
infirmities will mar the administration of justice. 





A Tribute to a Great Lawyer 


A truly great legal mind was taken from 
the profession by the death of our former 
associate editor, Albert Martin Kales, in 
August, 1922. 

His character exhibited one of those 
rarest instances of pure reason, operating 
constantly, forcefully, and impartially 
upon every subject placed before it, and 


exhaust its rational possibilities, made him 
a most forceful expounder of his client’s 
cause and a most formidable opponent; 
while his absolute candor in perceiving 
and acknowledging the reasons upon both 
sides, and his lucid and straightforward 
presentation, enabled him to furnish the 
most valuable assistance to the judge, and 





uninfluenced by any bias of emotion or 
temperament except the natural dictates 
of honor and high moral principle. This 
unique endowment of mentality was 
guided by circumstances into the field of 
Law; and the Law received the benefit of 
this matchless talent. In an ideal world 
he would have been the ideal judge. 

And yet he also demonstrated the quali- 
ties of the ideal advocate; for his capacity 
to absorb himself utterly in the subject, to 
plumb its problems to their depth, and to 
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gave him an enviable status in the esteem 
of the judiciary. 

His first (and his last) notable oppor- 
tunity for revealing these talents before 
the Supreme Court of the Nation took 
place less than two years ago, in the argu- 
ment of an important income-tax ques- 
tion; and those who heard his argument 
reported it to be unequalled as an intel- 
lectual feat. 

His true final career might well have 
been found in that of a judge in that ex- 
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alted tribunal, or of a constant advocate 
before it. : 


And yet the world of creative author- 
ship might equally have claimed to be his 
natural destiny. The thoroughness of 
method, the concentration of research, the 
lucidity of exposition, and the finish and 
force of style, shown in all his published 
writings, demonstrate how much was lost 
to the cause of legal scholarship by his pre- 
occupation with the demands of forensic 
practice. 

* * * 

After 1905, for a period of some ten 
years, the Illinois Law Review became the 
chief medium of publication for the results 
of his research and thinking. Numerous 
articles and copious notes attest the fer- 
tility of his mind and the maturity of his 
judgment. 

Meanwhile, about 1912, the founding of 
the American Judicature Society, in Chi- 
cago, by Mr. Herbert Harley, brought out 
a new aspect of his constructive genius. 
As one of the Society’s Directors, and its 
first draftsman, he framed for its deliber- 
ations the text of its proposed Model Acts 
for Unified Organization of Courts. Here 
the same qualities of lucidity, directness, 
and mastery were put to a different but 
equally successful test. The nation-wide 
influence of these Model Acts in demon- 
strating the possibilities of improved 
judiciary organization is now known to all. 

Meanwhile his position as one of the 
first American authorities on the law of 
Property had become assured; none but 
his early master, Professor John Chipman 
Gray, of the Harvard Law School, could 
be said to have stood higher, and that only 
by seniority of career. But his varied in- 
terests, both in law studies and in active 
practice, had led to fertile results in other 
fields; for his forceful mind never ceased 
to urge practical exposition of his convic- 
tions. He ,prepared case-books, for law 
students, on the law of Persons (1911), 
of Contracts and Combinations in Re- 
straint of Trade (1916), and of Future 
Interests (1917); and in 1917 and in 1920 
he found time to expound in treatises the 
result of his studies on Restraint of Trade 
and on Estates and Future Interests. 
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Meanwhile, also, a brief but significant 
volume on Unpopular Government in the 
United States had recorded the results of 
his candid rationality as applied to current 
problems of political science. 

These, and many other contributions to 
legal thought, went to make up his record 
while he was still in the forties of his life. 
We can only lament what the profession 
has lost in that fertility of thought which 
would have continued to mark his later 
career. 

Northwestern University is highly proud 
to have discovered his talents at an early 
date, and to have assisted in furnishing a 
field for their development. His first op- 
portunity as a teacher of law was given 
him in 1902; and from 1902 until 1917 
he was a member of the Faculty of Law, 
and an associate editor of this Review. In 
the chair of instruction, his rigid mainte- 
nance of standards was the highest in- 
tellectual boon to his students; and his 
genial candor and lucidity in discussion 
earned their unqualified respect and ad- 
miration. His name and influence as a 
teacher will never be forgotten by the 
Alumni. 

His colleagues and associates feel pro- 
found satisfaction that theirs was the 
privilege, for so long a period, of working 
with a friend so rational, so manly, so 
loyal ; and they offer their heartfelt tribute 
to his memory. 

—John H. Wigmore 
in Illinois Law Review. 





On the following page appears the 
comment of Chief Justice Olson on the 
judiciary article of the proposed consti- 
tution to be voted on in Illinois Dec. 12, 
1922. It is doubtful if any construction, 
regardless of its contents, can be adopted 
as a unit in such a state as Illinois. Every 
person who is dissatisfied with any part 
of the text lines up against the instru- 
ment, regardless of its general superiority 
to the old constitution. Chief Justice 
Olson appears to be the only judge out of 
eighty-one in Cook County who has ex- 
pressed his views publicly. He is the only 
one who is deprived of power by the new 
constitution, which he nevertheless en- 
dorses. 








How to Unify State Courts 


Model Act to Co-ordinate State Judicial System Founded Upon Act 
of Congress Which Effects Unification of Federal Court System 


As told in the October number of the 
JourNAL (Vol. VI, No. 3) the federal ju- 
dicial system is unified by the act of Con- 
gress of Sept. 14,1922. All the judges and 
courts from the chief justice of the Su- 
preme Court to the District Courts become 
parts of a single, integrated system, with 
a unified administrative direction. The 
senior judges of the Circuit Courts con- 
stitute a judicial council with the chief 
justice of the United States as chairman. 
This council is required to meet annually 
to consider the disposition of business 
in the various courts and to assign judges 
so that the judicial force may be utilized 
to a miximum extent. The act says: 
“Said conference (council) shall make a 
comprehensive survey of the condition of 
business in the courts of the United States 
and prepare plans for the assignment and 
transfer of judges to or from circuits or 
districts where the state of the docket or 
condition of business indicates the need 
therefor, and shall submit such sugges- 
tions to the various courts as may seem in 
the interest of uniformity and expedition 
of business.” 

In preparation for the meeting of the 
council on the last Monday in September 
in each year the senior Circuit judges will, 
on August 1, require from the senior Dis- 
trict judges a report setting forth the con- 
dition of business and other pertinent 
facts. 

The effect of the act is to provide for 
uniform methods of keeping records, for 
the compiling of data annually, for meet- 
ings of the members of the council and 
for administrative orders based upon needs 
as shown by the reports. 

The increase of business in the United 
States courts has put most of them far in 
arrears. It will be an uphill struggle to 
catch up with the work, even with the in- 
creased force of trial judges which the 
same act provides, but it will be possible, 
and without the unification which is pro- 


vided it never could be done, even with fu- 
ture additions to the bench. Unless there 
is orderly direction a large bench is not 
speeded up by giving it additional judges. 
When there is good management a failure 
to keep abreast of the business results in 
legislative relief by increasing the force. 

The business management thus pro- 
vided for the United States courts is more 
needed by a great majority of the state 
jedicial systems than anything else. In 
most states there has never been any co- 
ordination of judges, no uniformity of ad- 
ministrative work within the courts, no 
systematic reporting, no authority with 
power to get things done and nobody in 
particular to be held to a standard of ef- 
ficiency. 

This it is far more than anything else 
which explains the faults of many different 
kinds ascribed to our courts, and espe- 
cially the defects in the administration of 
criminal justice. 

Nor will there be any successful admin- 
istration until the principle of unification 
is adopted. No new offices are required. 
No additional judges are needed, at least 
until the system has been standardized and 
the need is apparent. What is needed is 
co-ordination, the welding together of 
the various units of the system so that 
they can work together to a common end. 

Such co-ordination is readily obtained 
through an act which creates an adminis- 
trative council and provides for reports, 
meetings of judges and the equalizing of 
work. Since the need for rule-making 
power, to permit the courts to develop 
procedural reform more or less independ- 
ent of the legislature, is also recognized, 
and fits in very well with the administra- 
tive machinery, it is well to seek both re- 
forms at the same time, though in some 
states separate acts might be required. 

A model act which may prove suggestive 
is published below. It was first published 
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in the JouRNAL in Vol. V, No. 4 (Decem- comprehensive nature. Additional copies 
ber, 1921) together with a discussion of of the earlier number will be supplied on 
the subject and two draft acts of a less request. 


An Act Pertaining to the Making of Rules of Civil Practice and 


Be it enacted, etc.’ 


2 
3 
4 
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Pleading and the Administration of the Courts Through a 
Council of Judges 


Section 1. Rule-Making Power Conferred.] The rules of 
civil procedure and practice in civil cases in this state shall be 
such rules as may from time to time be adopted by the supreme 
court of this state in the manner appropriate for rules of court; 
provided that 

(a) The rules adopted during any biennium prior to the 

meeting of the legislature shall be submitted on behalf 
of the court by the attorney general to the legislature, 
and any rule repealed or amended by the legislature 
during such session in the usual manner provided for 
bills introduced in the legislature shall thereupon be 
deemed to be repealed or to take effect as amended; and 

(b) The rules so adopted by the supreme court shall not be 

inconsistent with any of the terms of this act; and 

(c) The supreme court may prescribe and employ a method 

for publicly taking the opinion of the inferior courts of 
this state or of the members of the bar or of citizens 
generally, with or without public hearing and argu- 
ment, before proceeding to the adoption or amendment 
of any such rules. 


Sec. 2. Rules to Supersede Conflicting Laws.] When and 
as the rules of civil pleading and practice herein authorized shall 
be promulgated, all laws in conflict therewith shall become of no 
further force and effect. 


In some states the constitution provides that no act shall embrace more 
than one subject. If this act is deemed objectionable in this respect, the first 
two sections should be treated as a separate bill, and both should be given 
appropriate titles. 





1. The appropriate enacting clause should be employed in each state. 


2 


12 


Sec. 3. Judicial council established.| There is hereby estab- 
lished a judicial council, of which the chief justice of the supreme 
court shall be chairman. Within sixty days from the taking ef- 
fect of this act the chief justice shall appoint an associate justice 
of the supreme court and three judges of courts of record to 
serve as members of the judicial council for terms of one year 
and until the chief justice shall appoint their successors. The 
chief justice shall have power to invite the president of the.... 
State Bar Association, the president of the... . State’s Attor- 
neys’ Association, or other members of the bar to attend the 
meetings of the council and advise it in the performance of its 
duties. 
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This section includes ex officio the presidents of the State Bar Association 
and the State’s Attorneys’ Association (assuming that the Jatter exists) in 
order to facilitate an exchange of opinion between members of the council and 
the bar, and also to dignify the bar organizations. The ex officio members of 
the council are given no vote because in some states this would contravene 
the constitution by creating a special franchise. 


Sec. 4. Annual report—recommendations.] It shall be the 
duty of the judicial council to report annually to the governor 
upon the work of the several courts and branch courts of the 
state. The council may also from time to time report to the su- 
preme court concerning the operation of the rules of pleading 
and practice, and may recommend to that court the adoption of 
rules and amendments to simplify procedure and expedite the 
business of the courts. The council may also from time to time 
submit such suggestions as it may deem advisable for the con- 
sideration of the judges of the several courts concerning the ad- 
ministration of the rules and the conduct of the business of the 
courts. , 

Sec. 5. Reports by judges.] The judges of all courts, includ- 
ing courts not of record, shall report to the chairman of the 
council at such times and in such manner as he shall prescribe 
respecting the condition of the judicial business, whether civil 
or criminal, in their respective courts. 


The provision for collecting statistics from the criminal courts, coupled 
with the supervisory power of the judicial council, would permit of one of the 
greatest reforms now needed in the judicial department. The lack of data and 
direction are largely responsible for the failure in most states to administer 
criminal law consistently and effectively. It is in this field that our defects of 
organization are most clearly revealed. The state which first provides for 
criminal court statistics and the supervision embodied in this act will make 
progress in curbing crime such as today is hardly dreamed of. 


Sec. 6. Meetings of judges. ] The council shall fix a time and 
place each year for a meeting of all the judges of courts of rec- 
ord in this state. At such meetings the judges shall receive and 
consider all recommendations and complaints submitted to them 
concerning the business of the courts and their officers and the 
operation of the rules, and shall take such steps provided by law 
as they may deem necessary and proper with respect thereto. 
The council shall, in its discretion, publish all or part of the pro- 
ceedings of such meetings. 


It would be difficult to exaggerate the value of meetings of judges. Judges 
need to become better acquainted throughout the state. These meetings will 
permit of dealing with many problems; they will cultivate a needed esprit de 
corps; they will emphasize the fact that judges are state officers charged gen- 
erally with the administration of justice; and they will enable the council to 
obtain the views of the judges thus formally expressed. 


Sec. 7. Production of evidence.| The council may hold pub- 
lic meetings and have power to administer oaths and to require 
the attendance of witnesses and the production of books and 
documents. A witness who testifies falsely, or fails to appear 
when summoned, shall be subject to the same orders and penal- 
ties to which a witness before a court is subject. 

Sec. 8. Compelling attendance.| Any circuit court judge of 
this state, either in term time or vacation, upon application of 
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the judicial council, may, in his discretion, compel the attend- 
ance of witnesses, the production of books and documents, and 
the giving of testimony before the council, by an attachment for 
contempt or otherwise, in the same manner as production of 
evidence may be compelled before such circuit court. 


Sec. 9. Expenses.] No member of the council shall receive 
compensation for his services as such, but the council and its 
several members shall be allowed from the state treasury ex- 
penses for clerical and other assistance, travel, printing and 
other incidental necessities incurred in pursuance of this act. 
The necessary traveling expenses of judges attending the annual 
meeting shall be paid from the state treasury. 


Sec. 10. Secretary to the council.| There shall be an execu- 
tive secretary of the council to be appointed by the council, who 
shall serve during its pleasure and shall receive a salary to be 
determined by the council. 


Sec. 11. Assignment of judges.] It shall be the duty of the 
chairman of the council to expedite the business and equalize as 
far as possible the work of judges of courts of record. The chair- 
man may assign any judge of a court of record, with his consent, 
to assist any judge whose calendar is congested, or who is under 
temporary disability from any cause, and to sit and hold court 
where a vacancy in the office of judge may occur. Every judge 
so assigned shall have power to sit and exercise all the jurisdic- 
tion of the court to which he is assigned. 


Sec. 12. Power of judges to sit separately in same court. | 
Whenever a judge is assigned to assist another judge, both such 
judges may hold court and try cases separately at the same time 
and exercise all the powers of a judge at such term. 





Legal Education and Admission to the Bar 


The following brief address on the 


there is one question of paramount inter- 





subject of requirements for admission to 
practice law contains some excellent ideas. 
It is an interesting fact that the author, 
Mr. George W. Nilsson, prepared and de- 
livered this address prior to the Confer- 
ence on legal education held in Washing- 
ton Feb. 23-24, 1922. His paper was 
read to the Arizona Bar Association on 
Feb. 11, 1922. 

Mr. President and Gentlemen of the 
Arizona Bar Association: 

There are many questions of- great im- 
portance which we could and should dis- 
cuss at this meeting, but to my mind 


est now before the members of the Bar in 
the United States. It concerns the 
standard of education to be set up to 
which applicants for admission to the bar 
must conform. While this subject has 
been discussed to some extent for many 
years, it is only within the last few months 
that it has been given the serious atten- 
tion of the entire bar. 

Some years ago the American Bar As- 
sociation requested the Carnegie Founda- 
tion for the Advancement of Teaching, 
to make a study of legal education, and 
in August, 1921, the results of their study 
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were published in a book entitled “Train- 
ing for the Public Profession of the Law.” 


At its meeting at Cincinnati, in Au- 
gust last, the American Bar Association 
made certain recommendations as to the 
minimum standard to be required as fol- 
lows: [Here the speaker read the reso- 
lution which provides substantially for 
two years of college and three years of 
law school study as a standard require- 
ment of candidates for admission. | 


As a basis for my discussion on this 
question today, I am going to quote cer- 
tain passages from the Report of the 
Carnegie Foundation. The first is from 
the introduction to the report, written by 
Henry S. Pritchett, president of the 
Foundation. He says: 


“There is a widespread impression in the 
public mind that the members of the legal 
profession have not, through their organiza- 
tion, contributed either to the betterment 
of legal education or to the improvement 
of the administration of justice to that ex- 
tent which society has the right to expect. 
Whether that impression be ill-founded or 
not, it is clear that the Bar as a special 
group, and in some respects a privileged 
group in the social order, will today be 
called upon for a sincere self-examination 
of its duties to society, and its relation to 
the realization of justice.” 


Mr. A. Z. Reed, who wrote the report, 
in his Introduction says: 


“A word should be added as to the man- 
ner in which the years since the outbreak 
of the German War have been treated. Both 
our second war with England and our Civil 
War were followed by periods of original 
creation in legal education. These in turn 
were followed by less significant periods de- 
voted mainly to imitation and perfection of 
detail. It requires no great effort of the 
imagination to perceive that we stand now 
on the brink of another creative period. A 
generation of young men, stirred by the 
recent conflict, will soon assume control. 
Their disposition will be not blinaly to ac- 
cept inherited formulas, but critically to 
scrutinize every phase of legal education, 
with a view to adjusting it to their own 
altered world. Changes are bound to be 
made. The only question is whether they 
will be made wisely, with understanding of 
the many considerations involved, political 
as well as educational. It is for these new- 
comers, and for the older, to see that this 
spirit must be reckoned with, that this study 
has been undertaken.” 


While the report is not complete to 
date, and final deductions have not been 
made, the following extract from the 
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conclusions by Mr. Reed, on page 418 of 
his Report, perhaps states in a few words 
the main opposition to the high standard 
which is proposed : 


“* * * the interests not only of the 
individual, but of the community, demand 
that participation in the making and admin- 
istration of the law shall be kept accessible 
to Lincoln’s plain people.” 


A recent report shows that Arizona 
ranks third in the United States in gen- 
eral education, yet we have no educational 
requirements fixed for admission to the 
bar. If the applicant can pass the exam- 
ination prepared by our Board of Exam- 
iners, Whether he has crammed with a 
quizzer for one month, or .studied for 
years at a law school, he is admitted to 
the bar and entitled to practice law. 

All of us know of instances where men 
have been admitted who have done no 
systematic studying, and have merely pre- 
pared themselves for the examination by 
use of a quizzer. 

There is no difference of opinion upon 
the general proposition that higher stand- 
ards of education are required for the 
legal profession so that I need not take 
up your time discussing that point. The 
question is, how high shall the standard 
be raised ? 

As indicated by the quotation from Mr. 
Reed’s conclusion and as voiced by one 
or two speakers at the American Bar As- 
sociation meeting, in opposition to the 
report there adopted, the only objection 
to the high standard proposed by the 
American Bar Association is that some 
few ambitious men may thereby be pre- 
cluded from being admitted to the bar, 
and that only men of means can get the 
necessary education. In the first place it 
seems to me that we have too long been 
iegislating for the small minority. 1 wish 
I had time to read you an essay written 
some years ago by the late Prof. William 
Graham Sumner, of Yale, called “The 
Forgotten Man,” which shows how a great 
part of our legislation is passed at the 
solicitation of interested minorities, and 
the majority of the people who live normal 
American lives are entirely forgotten. 

In looking at the requirements for 
admission to practice law we should not 
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take the viewpoint of the applicant, but 
we should look at the matter from the 
viewpoint of the general public who are 
to be the clients of the attorney, and in 
a still broader sense at the welfare of our 
nation, as it is admitted that most of our 
legislators, who make new laws, are at- 
torneys; all of our judges, who interpret 
the law, must be attorneys, and many of 
the executives who administer the law 
are attorneys. 


Looking at this phase of the question, 
Mr. Reed seems to feel that by requiring 
high standards of education, our law- 
makers, executives and judiciary will be- 
come an aristocratic class, and will not 
be close to the people. The suggestion is 
fallacious for two reasons: In the first 
place, ever since the foundation of our 
country, one of the main objects of the 
government has been to raise the standard 
of education for all of our citizens. In 
business, in the professions, in agriculture, 
and other lines, the standard of education 
is being raised throughout the United 
States. Are we, as attorneys, to be the 
only class of people who are to keep our 
standard of education at a minimum? 


In the second place, to say that our 
leaders must remain uneducated in order 
to truly represent the people, is certainly 
a reflection upon democracy, and the 
American people. We cannot hope to 
maintain our country if we believe that 
by keeping our standard of education for 
lawyers low we are to keep our leaders 
close to the people. 

When these matters are discussed, the 
advocates of a low standard of education 
for the lawyer point to Abraham Lincoln 
as an example of a man who rose to great 
heights without education. To argue from 
this example is also a fallacy, because con- 
ditions are so changed today that there 
can be no comparison. We all know that 
Abraham Lincoln did study the funda- 
mental principles of law, and knew them, 
for whatever he studied he studied thor- 
oughly. Furthermore, I am sure that if 
he were alive today, he would favor the 
highest standards, and if he were as poor 
at this time as he was then, yet he would 
find the means to work his way through 
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both college and university. We all know 
of men who have done this, and there are 
men in this room who have done it. The 
higher standards suggested will not keep 
out any man who has the ambition to 
become a lawyer. If he desires it deeply 
enough, he will find ways of acquiring 
his education. The highest standard will 
not preclude the man of limited means 
from securing the necessary education. 


In fixing the standards of education, 
not only is intellectual development to be 
considered, but also moral development, 
and when a man has the ambition, per- 
sistence and courage to work his way 
through college and law school, he is 
usually a very desirable addition to the 
bar. To keep the standard of education 
low to aid the men who merely have a 
desire to join the profession without the 
moral stamina to go through the necessary 
preparation, will prevent our profession 
from regaining its lost position of leader- 
ship, and will benefit but very, very few 
individuals. 


We must bear in mind that ours is a 
profession, not a trade or a_ business. 
Have we not been catering long enough 
to the indolent and incompetent? Is it 
not time that the standards of legal edu- 
cation and admission to the bar be fixed 
for the benefit of the clients, the courts, 
and our country? 

You may say that the man who is not 
prepared, who does not have sufficient 
education will soon lose out in the com- 
petition with his more learned brethren. 
This may be true to a large measure, but 
he will secure the practice of clients who 
have little or no means, and thereby that 
class of litigants will be at the mercy of 
the uneducated attorney, and they do not 
have an equal chance with the litigants 
who can afford to hire a more educated 
attorney. 

We must have some standard of selec- 
tion unless we are going to throw down 
the bars altogether and say anyone may 
practice law. If we are going to have any 
standard of admission, why not have it 
high enough so that the bar shall indeed 
secure the best material for leadership ? 

Many no doubt will say, yes, we agree 
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that a man should have three years at 
law school, or its equivalent, but we do 
not agree as to the two years of college 
education. 

Again, if you will permit me to refer 
back to the great lawyers of by-gone 
generations, we will find that most of 
them were much better educated in the 
classics and sciences than they were in 
law. One of our great modern jurists, 
the late Chief Justice Winslow of Wiscon- 


sin, said concerning these lawyers: 

“They attained their places in spite of, 
rather than by reason of, their legal educa- 
tion.” 


In those early days, though the law- 
of them were scholars and they had a solid 
yer’s instruction in law was meager, most 
academic education upon which to build. 

Let us reflect a few minutes on the 
diversity of the practice in our own state. 
Growing out of our major industry, min- 
ing, we have questions involving many of 
the sciences, chemistry, metallurgy, me- 
teorology ; in connection with personal in- 
jury cases every phase of medicine and 
surgery is presented; similarly in connec- 
tion with irrigation, farming, cattle rais- 
ing, banking and business of all kinds, 
questions both of science and economics 
are present. 

In our practice and in our public duties 
we should know history, literature and 
rhetoric, political economy, the sciences, 
philosophy, sociology, and most of all a 
real knowledge and appreciation of de- 
mocracy and the blessings of the govern- 
ment under which we live. 

Is it too much to ask that two years 
be devoted to securing at least some 
knowledge of all these subjects? The 
time so spent will be repaid many times 
over to the man himself and its benefits 
to his clients and to the nation will be 
immeasurable. 

As an example for us we can take the 
medical profession. Within the past ten 
years the Carnegie Foundation prepared 
a report on medical education. The medi- 
cal profession took action on that report, 
and as a result thereof medical education 
is now on a great deal higher plane than 
it was. In this connection, Dean Stone 
of Columbia Law School recently said 


that high class medical schools draw more 
students, while high class law schools 
draw fewer. 

Someone recently said that: 


“Thoughtful members of the legal profes- 
sion are becoming aware that the influence 
of the profession is waning and that at a 
time when the pre-eminence of lawyers is 
of prime importance in meeting the demands 
of a period of transition without impairing 
the foundation of our governmental system.” 


Has the legal profession prepared itself 
to take its place in the front rank during 
this period of change? If we have not, 
we can do so only when the majority of 
our members are fitted to be leaders, and 
they can become so fitted only by educa- 
tion and experience gained by hard work 
and. sacrifice. 

Lawyers are officers of the court. Ad- 
mission to practice law is a privilege—not 
a right—and a privilege which should be 
granted by the state only to him who is 
found worthy and well qualified after a 
period of earnest study and preparation, 
in addition to being a man of the highest 
character, 





The Lawyer’s Prayer 


Almighty God, the giver of wisdom, 
without whose help resolutions are vain, 
without whose blessing study is inef- 
fectual, enable us, if it be Thy will, to 
attain such knowledge as may qualify 
us to direct the doubtful and instruct the 
ignorant, to prevent wrong, and termi- 
nate contention; and grant that we may 
use that knowledge which we shall attain 
to Thy glory and our own salvation. For 
Jesus Christ’s sake. Amen.—Dr. Sam- 
uel Johnson, September 26, 1765. 





The Lawyer’s Seminar 


A Lawyers’ Seminar, projected by Mr. 
Henry C. Clark, has recently been held 
very successfully in Jacksonville, Florida, 
under the auspices of the local bar as- 
sociation. Topics of interest were taken 
up at four different sessions, with specially 
qualified leaders. A fuller report, with 
the programme, will appear in the next 
number of this Journat. The innova- 
tion promises to solve the problem of 
making lawyers’ meetings interesting. 








The New Constitution 
and 
The Administration of Justice 


To the Members of the Illinois Bar: 

There are three parts of the draft con- 
stitution to which I wish to call your 
attention, namely: 

Art. I, Sec. 7, concerning bail. 

Art. I, Sec. 8, concerning grand jury. 


Art. V, Sec. 105 et seq. concerning 
Cook County court organization. 


The change in Art. 1, Sec. 7, makes it 
identical with the language of the United 
States Constitution. It would make it 
possible to refuse bail to an habitual crim- 
inal. Professional criminals are those 
now deriving the greatest benefit from 
bail. The present constitution undoubt- 
edly is responsible for freeing many dan- 
gerous persons who continue their drepre- 
dations upon society while under bail. A 
person who would presume abuse by 
judges of the power to refuse bail would 
doubtless like to take from the courts all 
power. If, however, abuses should arise, 
the legislature would be free to regulate 
the matter. A further great safeguard 
lies in the unification of the courts under 
responsible management, where the court 
itself could prescribe rules to check abuse 
of the right to bail and in addition would 
insure speedy trial, thus doing away with 
ninety-five per cent of the need for bail. 

The objections being voiced to this sec- 
tion, which adopts the time-honored lan- 
guage of the United States constitution, 
illustrates the bolshevic opposition to law 
enforcement voiced in certain criticisms 
of the new constitution. 

Grand Jury Procedure 


Article I, Sec. 8, permits of prosecuting 
felonies not involving capital punishment 
without employing the grand jury. This 
is a reform which has been needed for two 
generations. It was debated in the con- 
stitutional convention of 1870 and the law 
as it has stood since that time has been 


a vile compromise, providing that the 
grand jury may be abolished “in all cases.” 

It is not desirable to abolish grand jury 
procedure in all cases, and so the great 
evil of employing it in all cases has per- 
force continued, to the obvious detriment 
of the administration of justice. 

When charges affecting persons or of- 
ficials strongly entrenched in political, 
financial or social power are made to a 
state’s attorney he may hesitate to pro- 
ceed, the witnesses may fear to disclose 
facts, or secrecy may be needed in order 
to procure evidence. Under such condi- 
tions the grand jury is efficacious. Being 
composed of a number of persons the re- 
sponsibility is collective; its secrecy guar- 
antees protection to witnesses; and noth- 
ing more is done after all except to accuse. 

But such cases are comparatively rare, 
not constituting one per cent of the felony 
cases in Cook County. In ninety-five per 
cent of the felony cases the grand jury 
cannot do any good whatever; it is merely 
a useless drag on justice. It puts the 
state’s witnesses to a considerable trouble ; 
it interposes delay and increases the 
chances of the accused to escape convic- 
tion. 

In twenty-seven states means have been 
provided for prosecuting ordinary felony 
cases without the grand jury. It has 
proved entirely successful. Here in Cook 
County the modern procedure has come 
into almost universal use, alongside of the 
ancient procedure, which we could not 
afford to abolish wholly. In nearly all 
cases at this time the officers do not rely 
on the grand jury for the institution of 
proceedings, but get a warrant from a 
judge after making a prima facie case 
under oath and in writing. Then the pre- 
liminary hearing is held to ascertain 
whether there is probable cause for be- 
lieving the respondent to be guilty. This 
procedure protects defendant by securing 
to him the opinion of a judge that there 
is probable cause for issuing a warrant. 
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This is far more fair to an innocent per- 
son than grand jury procedure which may 
result in a serious accusation without per- 
mitting the accused to be present or to 
offer evidence in his behalf. Then, if 
probable cause is found, the judge binds 
the respondent over to the grand jury, 
and the action of that body is wholly per- 
functory, in ninety-nine per cent of the 
cases. It cannot strengthen a case, but, 
on the contrary, it frequently frees a 
guilty person because witnesses have been 
reached, or have not been subpoenaed. 

Worst of all, this useless and perfunc- 
tory grand jury business, imposed under 
the old constitution, takes up so much 
time that it interferes seriously with the 
genuine inquisitorial business of the grand 
jury. Little time is left for investigating 
such offenses of a serious public nature 
as ballot frauds, conspiracies to wrong- 
fully increase the price of commodities; 
conspiracies to obstruct justice; to injure 
business and trade; to bribe jurors and 
legislators; to do acts injurious to the 
public safety, and so forth. The grand 
jury in Chicago is overwhelmed with 
petty, routine business. I am reminded 
of an incident that occurred when I was 
in charge, as prosecuting attorney, of a 
grand jury presided over by James R. 
Forgan, then president of the First Na- 
tional Bank. The burglary of a home was 
being investigated, and the housewife 
waved a greasy corset, the stolen property, 
which was evidence in the case. Mr. 
Forgan felt pride in doing his patriotic 
duty as a grand juror, but his good sense 
caused him to turn to me and say: 

“Can’t you lawyers devise some simpler 
and less expensive way to investigate such 
matters than to take twenty-three busi- 
ness men away from their affairs to do 
it ?” 

Wearing apparel is still being waved at 
men of large affairs sitting on grand 
juries, and the farce. will be continued 
until Illinois shall have joined the twenty- 
seven states which have reformed grand 
jury procedure by retaining the grand 
jury for its only useful function, that of 
investigating conspiracies and _ public 
scandals. 

I could tell at length from my own 
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knowledge of instances when a grand jury 
has been imposed upon so that it has re- 
leased undoubted criminals and so that it 
has oppressed the innocent. It is influ- 
enced largely by the assistant state’s at- 
torney detailed to assist it. Sometimes 
the assistant is not sutliciently experienced 
and sometimes he is untrustworthy. 

So far as safety to the individual is 
concerned the procedure outlined in the 
new constitution is as much safer as it is 
more prompt and economical. It provides 
that no information shall be filed without 
the consent of a judge of a court of record. 
It should be remembered also that all this 
procedure has to do only with accusation. 
The accused persons still have every 
opportunity for defense before the trial 
jury presided over by another judge. 

When I was admitted to practice law 
the grand jury in Cook County was se- 
lected by the county commissioners. It 
was occasionally in politics with a ven- 
geance. The foremanship was a big plum. 
It was occasionally used to blackmail 
prominent citizens and to cover up 
charges against influential persons. Some 
of its members, unknown to the others, 
would hold night sessions devoted to ex- 
changing information as to who could be 
blackmailed into paying for immunity. 
This was the “little grand jury.” The 
same man was sometimes foreman of more 
than one grand jury during the year, 
his reason for doing so being plain. 
Those who know the inside of the mat- 
ter cannot consider the grand jury the 
holy institution which some persons try 
to picture it. 

Reform of the grand jury would in a 
few months be worth to Chicago the mil- 
lion dollars which the constitutional con- 
vention and special election are said to 
entail. 


Cook County Court Organization 

Chicago has grown away beyond the 
court plan which seemed sufficient half a 
century ago and the patchwork reforms 
during that period have not met the needs. 
Again, ‘the old constitution absolutely 
blocks the way to sensible, expeditious, 
modern methods. 

The proposal is to do away with the 
seven existing trial courts in Cook County, 
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to have the body of judges divided be- 
tween a Civil and a Criminal Division, 
each of which will be supervised by a chief 
justice to be designated by the Supreme 
Court. These chief justices will operate 
under a code of rules to be framed by the 
Supreme Court. They will be removable 
at the pleasure of the Supreme Court. 

At the end of existing terms of office 
the present clerks’ offices of the Superior, 
Probate, Criminal and County Courts of 
Cook County and of the Municipal Court 
of Chicago shall be abolished, thus doing 
away with a great deal of duplicated ef- 
fort and waste. As the people will elect 
the chief clerk of the new Circuit Court 
there will not be hundreds of deputy 
clerks’ positions to entice the Supreme 
Court into petty politics, as is freely as- 
serted. With the deputy clerks answer- 
able to one elected chief, and the process 
servers and bailiffs of the court answerable 
to the elected sheriff of Cook County, it 
does not appear that there is any founda- 
tion for alarm about the Supreme Court 
being “dragged into Cook County poli- 
tics.” 

There is no question that the Supreme 
Court could designate as chief justices of 
the Civil and Criminal Divisions two 
judges of executive capacity who would 
direct the business of the divisions under 
general rules with eminent success. 

The objections to the plan appear to 
voice the fear that the court so admin- 
istered would be a great success. There 
are certain interests which do not want 
to see justice administered impartially and 
expeditiously. 

The lack of judicial co-ordination in 
Cook County works for the benefit of every 
criminal. The pioneer division between 
courts for the trial of misdemeanors and 
courts for the trial of felonies has no 
proper place in any modern city. The 
distinction is wholly artificial and the dual 
system of courts is largely responsible for 
the failure of justice in criminal cases in 
large cities. 

There is no proper place for any in- 
ferior criminal court or inferior judiciary. 
The state’s interest in enforcing law calls 
for competent, well trained and full-paid 
judges of complete trial jurisdiction. 

It was reported last June, on figures 
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made up by the Chicago Crime Commis- 
sion, that 72 per cent of the cases called 
for trial in the Criminal Court of Cook 
County were “dismissed or nolle prosed.” 
This failure of justice was due to the dis- 
appearance of the respondent or the de- 
fection of the state’s witnesses, and these 
were due to the lapse of time between 
arrest and trial, which enabled the de- 
fense to intimidate, or buy off, witnesses. 

The low percentage of convictions in 
Cook County is readily accounted for. 
For the most part it is to be attributed 
not to individuals, but to a defective court 
organization—or lack of organization— 
fixed in the old constitution. 

The Criminal Division of the Circuit 
Court of Cook County would be equal in 
all respects to the unified criminal court 
of Detroit, which, in the past three years, 
has made a wonderful record. I assisted 
in the creation of the Detroit Court, be- 
lieving that the unification of the criminal 
jurisdiction in a single body of judges 
with an administrative head would get 
results, 

Statistics show that under the old sys- 
tem in Detroit five per cent of the felony 
cases were disposed of within two weeks; 
under the new system fifty-two per cent of 
the felony cases are disposed of within 
two weeks from arraignment. The De- 
troit Bureau of Governmental Research, 
which compiled these, and many similarly 
striking figures, comments as follows: 

“The unified responsibility for disposi- 
tion of felonies eliminates delay that is at- 
tendant upon a divided responsibility by 
two independent courts.” 

In the second year of the Detroit court’s 
work crime was reduced fifty-eight per 
cent. 

Of course there are those who have nv 
stomach for law enforcement, and they 
will oppose every effort which is made to 
reduce lawlessness. But for the past 
twenty-six years I have been charged with 
the duty of enforcing law, as assistant 
state’s attorney and as chief, justice of the 
Municipal Court, and the provisions of 
the new constitution above referred to ap- 
peal to me as things very much needed 
for the protection of individuals and the 
safeguarding of our civilization. 

Once appropriate organization is ef- 
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fected we can clean up on crime in Cook 
County to an extent now little realized. 
Over seven years’ operation of the Psycho- 
pathic Laboratory of the Municipal Court 
has shown that crime is to a considerable 
degree predictable. Most dangerous crim- 
inals give a warning by committing minor 
offenses. Those found to have a criminal 
psychosis should be imprisoned before they 
have committed a serious offense, and held 
until it is clearly safe to restore complete 
liberty. This will mean for the more 
dangerous types a lifetime segregation, 
and naturally implies some sort of rural 
and industrial institution—usually re- 
ferred to as a farm colony—rather than 
the ordinary prison. There is no need to 
be cruel toward them, for cruelty will 
not reform them. But they must not have 
liberty. 

An understanding of the relation of 
mental defect to crime, given proper 
scope, will also bring better results under 
probation and parole orders. 

The present system of dealing with 
dangerous criminals is the cat-and-mouse 
system ; it does not protect the public and 
does not reform the criminal. Worst of 
all, it lacks that certainty which is essen- 
tial if punishment is to deter crime. 

Justice In Civil Cases 

The opportunity for improving the ad- 
ministration of justice in civil cases would 
likewise justify in itself the holding of a 
constitutional convention. Under a uni- 
fied command a corps of judges trying 
civil cases can become far more expert and 
expeditious than when working as isolated 
units. 

A few months after the establishment 
of the Municipal Court of Chicago a study 
was made of judicial procedure in the 
most successful jurisdictions, and the re- 
sult was the adoption of the simple rules 
which stand to this day, almost unaltered, 
and under which the largest volume of 
civil cases ever disposed of in any single 
court in this country have been handled 
with a relatively small staff of judges. The 
theory of these rules is that a defendant 
who cannot make some showing of a de- 
fense, under oath, should not be entitled 
to take up the time of the court and en- 
deavor to wear out his opponent, or win 


111 


by some maneuvre. Under this system 
the judgments in civil cases in the Mu- 
nicipal Court have risen to about $800,000 
per month, or $10,000,000 per annum, 
being larger than the judgments of all the 
other courts in the State of Illinois. 

The fear has been expressed that the 
merger of the Municipal Court with the 
new Circuit Court of Cook County will 
involve the abolition of these simple, busi- 
ness-like procedural rules. I have no fear 
on that score. Under the new constitu- 
tion the Supreme Court has the power to 
regulate procedure, which is as it should 
be, and I cannot conceive that the Su- 
preme Court would ever deprive Cook 
County litigants of advantages which they 
have possessed. 

On the contrary, I believe that the Bar 
of Chicago appreciates the value of ex- 
peditious procedure and that when the 
matter is regulated by the Supreme Court 
the Bar will assist and advise with the 
Supreme Court in all such matters. 

The new provision for a jury of less 
than twelve offers opportunity for 
economy in many small civil causes, and 
will also make less demand on the public 
for jury service. This reform is greatly 
needed. ; 

The Municipal Court of Chicago is near 
the end of its sixteenth year. During 
that entire period it has never permitted 
its criminal cases to fall into arrears. In 
the preliminary examinations in felony 
cases and the trial of misdemeanor cases 
and quasi-criminal cases the court has 
realized the necessity for promptness. 
Likewise has it prevented delay in the 
trial of attachment, replevin and garnish- 
ment cases, forcible entry and detainer 
cases, labor claims and claims under two 
hundred dollars, in which justice may be 
defeated by delay. 

Year by year the business of the court 
has increased, until in 1921 there were 
more than a quarter of a million cases 
disposed of. Plan after plan has been de- 
vised to save the time of the judges and 
avoid being inundated. The cases to which 
a public interest attaches and those spe- 
cially requiring promptness, have been 
kept from falling into arrears. The re- 
sult has been, with the increase of busi- 
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ness and the loss of judges by death and 
by election to other courts, that the part 
of the work which could not be kept up 
has been limited to private civil litigation. 
Beginning next month (December, 1922), 
the Municipal Court will have six more 
judges and four to fill vacancies, and with 
this force will endeavor to get its work 
caught up. It seems entirely reasonable 
to predict that in May, 1923, when the 
consolidated Cook County Circuit Court 
is instituted, providing the new constitu- 
tion is adopted, the Municipal Court will 
be up to date in all calendars except civil 
jury, and in them will not be behind more 
than could be cleared up in two or three 
weeks if all the time of the judges could 
be devoted to this class of cases. 


There is a regrettable disposition to 
blame judges for every defect in the ad- 
ministration of justice. 1 would not 
screen judges from deserved criticism, but 
it should be understood also that judges 
labor under many disadvantages and often 
are not to blame for patent defects. In 
the Municipal Court the part of our pro- 
cedure which has made for efficiency and 
expedition has been the part which the 
judges have made; the rest must be 
charged to the Jegislature. The judges 
frequently fail to be renominated or re- 
elected just when they have become most 
useful, their experience being thus lost to 
the public. - New judges have to be trained 
and they, in turn, have to worry about 
renomination and re-election; they have 
to submit to high assessments from party 
organizations; their salaries, in view of 
the great expense of elections, are not ex- 
cessive, and they face every few years the 
danger of being turned out, to try, in their 
old age, to regain a clientage. So nerve 
wracking and confining is the service, and 
so unwholesome the conditions of work 
in some of the quarters devoted to court 
work, that the lives of many judges have 
been shortened and not a few have broken 
down prematurely. 

The growing influence of the Bar in 
encouraging the re-election of worthy 
judges deserves mention, especially in 
view of results in the recent election, when 
elected who would have lost out but 
a number of experienced judges were re- 
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for the confidence placed by the public in 
the Bar recommendations. 


A Criticism Answered 

Persons who do not favor the Judiciary 
Article of the new constitution make a 
great deal of the powers conferred upon 
the Supreme Court and assume that this 
power will be abused. ‘lhe powers re- 
ferred to are the power to regulate pro- 
cedure and the power to superintend the 
administration of the Cook County Cir- 
cuit Court through the designation of 
chief justices and through rules. 

lt might be observed that the objec- 
tors to these provisions have not been 
conspicuous heretofore for their efforts 
to reform the administration of justice, 
but passing over that fact, | feel like say- 
ing that there is a very brief, simple and 
conclusive answer to these objections and 
alleged fears. It is this; that the new 
powers are insignificant compared with 
the powers which are inherent in any 
court of last resort, and which have been 
exercised faithfully by our own Supreme 
Court. Also, that the proposed new 
powers are supplementary to the tradi- 
tional powers and necessary to the full 
usefulness of the latter. 

It is high time that the judges of the 
higher courts became responsible for the 
administration of justice generally 
throughout the state, through the exercise 
of a general superintending and rule- 
making power. This has been so long 
needed, and so long urged by the Illinois 
State Bar Association and other respon- 
sible agencies, that it is now late in the 
day to question it as a principle. 

There can never be a power equal to the 
power of the Supreme Court to have the 
last say as to the rights of individuals 
and of public institutions under the con- 
stitution and the laws of the state. That 
is a transcendent power. It is inherent 
in a court of last resort. And for its 
most complete accomplishment it calls for 
that integration of the entire judicial sys- 
tem so that the Supreme Court, instead of 
merely reversing and remanding cases to 
show the proper course of action, all at the 
expense of individual litigants, may make 
rules for the guidance of trial judges. 

We have gone on multiplying Supreme 
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Court reports containing numerous cases 
in which the highest court corrects the 
trial judge, always at the expense of liti- 
gants, when that correction—that uni- 
-formity of practice which is desired— 
could readily be achieved through a 
friendly discussion at a judges’ conven- 
tion. 

More than that—I know of instances 
when judges have ruled contrary to the 
law, without serious reflection because 
litigants could not afford to appeal the 
cases. The old system affords no relief 
from such abuses. What is needed is to 
unify, to integrate, the entire judicial sys- 
tem, and to make it possible to correct 
flagrant abuses by the simple method of 
informing an executive head who can in- 
vestigate and apply the needed remedy, 
thus preventing similar abuses in the 
future. 

At the end of sixteen years of experi- 
ence in an organized court it is my. con- 
viction that the ablest and most indus- 
trious and useful judges are the most will- 
ing to accept the assignments given them. 
Such judges dignify the work they do. I 
venture to say that no judge who is bent 
on performing his duties to the best of 
his ability will ever object to the super- 
vision of the Supreme Court. Such 
judges require mighty little supervision, 
and, as for assignments, they virtually as- 
sign themselves. They take the disagree- 
able and monotonous assignments in turn 
without complaint and earn for them- 
selves the confidence and gratitude of the 
best elements in the community. The 
judge who does not want to work under 
direction simply does not want to work. 

If we had had in the past that integra- 
tion of the judiciary which the new con- 
stitution introduces we would have been 
spared many regrettable incidents. The 
long history of abuse of the writ of habeas 
corpus in Cook County would have been 
different. I recall how in one year a 
single judge granted ten writs of habeas 
corpus and we in the prosecutor’s office 
deemed every one of the ten unwarranted 
and contrary to the rights of the State. 
One does not have to go back that far 
for flagrant abuses of this right which 
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will become impossible if the new consti- 
tution is adopted. 

A few years ago we had to endure the 
disgrace of having eight judges of the 
Criminal Court in turn refuse to try a 
lawyer accused of a villainous conspiracy 
to defeat justice. Such a thing would be 
impossible under the judicial organiza- 
tion provided by the new constitution. 

It is impossible to exaggerate the need 
for unification of courts and administra- 
tive direction of judicial work in a metrop- 
olis. All that has been done in the past 
to remedy conditions in Chicago has been 
along this line and now the logical and 
ultimate completion of the process is in 
sight. The organization proposed is ex- 
actly comparable with the great reform of 
the Federal judicial system under the act 
of Congress approved Sept. 14, 1922, 
whereby provision is made for a central- 
ized management of all United States 
court judges and their assignment to work 
by a council composed of the Chief Justice 
of the United States and the senior judges 
of the Circuit Court of Appeals. This re- 
form legislation, which became absolutely 
necessary owing to the great volume of 
work now coming to those courts, was 
formulated by Chief Justice Taft, who 
has again and again taken the leadership 
in improving the administration of justice 
as the one thing most needed in our times. 

The Chief Justice, who has long appre- 
ciated the vital necessity for providing 
the judiciary with efficiency organization, 
recently referred to the Municipal Court 
of Chicago as “a court that has always 
attracted me because of the business prin- 
ciples that have been adopted in it for 
the efficient distribution of judicial force 
to dispose of the business.” 

When the administration of justice had 
become utterly intolerable sixteen years 
ago the constitution was amended and the 
creation of the Municipal Court made 
possible. Since that time it has been im- 
possible to amend the old constitution for 
any putpose. The progress made under 
the last amendment illustrates how neces- 
sary fundamental reform is to real 
progress. 

The adoption of the new constitution 
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will deprive me of a great authority. It 
will put an end to a court which has en- 
grossed the best years of my life and has 
received favorable attention throughout 
the nation and in other lands. Nobody 
can assert that I have a selfish interest in 
the adoption of the new constitution. But, 
knowing all the conditions as I do, and ap- 
preciating the principles of judicial ad- 
ministration as worked out in the first or- 
ganized court in the country, I would feel 
unfaithful to a great trust if I should be 
. passive when opportunity is presented for 
achieving a mighty forward step—for 
gaining half a century in progress—for 
lifting the great city for which we toil 
from the morass into which it has fallen 
through defective court organization. 

Probably no opinion is expected from 
me on other features of the new constitu- 
tion; suffice it to say that I know of no 
point at which the new constitution is not 
at least as good as the old. 

Chicago, November, 1922, 
Harry Olson. 





Should Bar Nominate Judges? 

No satisfactory method of designation 
of judges has yet been put into practice. 
To popular election it is objected with 
much force that the great body of the 
electorate cannot inform itself as to the 
qualifications for a position so largely 
technical in its requirements. Direct pri- 
maries were supposed to withdraw judi- 
cial candidacy from the control of polit- 
ical leaders, but New York after ten years’ 
experience has dispensed with the primary 
as to candidates for the bench. Executive 
appointment has some advantages but of- 
fers much scope for the display of political 
favoritism. The question of long or short 
terms presents an equal difficulty. A life 
term tends of course to independence, but 
perchance to too much independence. 
Chief Justice Taft recently said before a 
committee of Congress that a federal 
judge “is apt to think that the people are 
made for the courts and not theecourts 
for the people.” 

A constructive suggestion has recently 
been made by Mr. Amos C. Miller of Chi- 
cago (JOURNAL OF AMERICAN JUDICA- 
TuRE Socrery, August, 1921)), to the 
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effect that judges shall be appointed by 
the governor from a list of names to be 
certified to him by the justices of the su- 
preme court. This measure has been em- 
bodied in the draft of a proposed new - 
constitution for Illinois, and a similar 
provision is contained in a proposed con- 
stitution for Louisiana framed by the Bar 
Association of that State. Judicial ap- 
pointment by judges has some elements 
of novelty, but in New Jersey the vice- 
chancellors are appointed by the chancel- 
lor, and the system seems to have given 
general satisfaction, while the reports of 
the Chancery Court speak for themselves 
as to the efficiency thereby secured. 

There is room for serious question, 
however, whether the proposed system 
does not remove the selection too wholly 
into the domain of a small circle of public 
officials. It may be suggested as an 
amendment that the list of candidates 
certified to the governor should be the 
result of a primary held by the bar of the 
district in which the newly appointed 
judge is to sit. The bar as a whole is 
probably far better informed of the quali- 
fications of its members for judicial office 
than are the justices of the supreme court. 
The members of the bar constitute a class 
vitally interested in the appointment of 
qualified judges, and are the representa- 
tives of future litigants even more vitally 
interested. It is consonant with the mod- 
ern ideal of the independence of the bar 
that it should have the privilege of desig- 
nating those of its number worthy of 
preferment to judicial station. Under 
such a system, also, the correction of ill 
advised appointments is possible. The 
term of office may in such a case safely 
be made short, for the bar as a whole 
would never refuse reappointment to a 
judge who has “made good,” while a judge 
whose judicial service is not satisfactory 
to the majority of the bar of his district 
cannot be gotten out of office too quickly. 
There may be reasons why a judge should 
be made independent of popular dis- 
pleasure; there is none why he should be 
independent of the dissatisfaction of the 
majority of the lawyers who practice be- 
fore him.—Law Notes, Vol. XXV, No. 8. 


American Bar Report on Crime Criticized 


Certain Specific Recommendations Approved—Report Omits Mention 
of Essential Elements—Canadian Bar Ass’n Report 
Presents Strong Contrast 


The Committee on Law Enforcement 
of the American Bar Association, which 
was authorized at the 1921 meeting, sub- 
mitted its report at the recent San Fran- 
cisco meeting. ‘The report is signed by 
the full committee, William B. Swaney, 
Marcus Kavanagh, Charles 8. Whitman, 
Wade H. Ellis and Charles W. Farnham. 
Since it was published in the September 
number of the American Bar Association 
Journal there is no need for reprinting it 
in full as a text for consideration of the 
problems discussed. 

The report purports to be the result of 
a “thoroughly scientific investigation.” It 
considers the question in a three-fold as- 
pect: 

“First, the extent of lawlessness in this 
country and a comparison between the 
conditions in this country and those in 
other civilized nations. 

“Second, the causes of lawlessness. 

“Third, suggestions as to possible reme- 
dies.” 

The solution of the extent of lawless- 
ness, the first step in the inquiry, was 
found to be so difficult, owing to lack of 
proper records, that the committee made 
one primary recommendation, namely: 
that there should be established, “under 
the control of the Department of Justice 
at Washington, a Federal Bureau of Rec- 
ords and Statistics to which criminal au- 
thorities in the several states must regu- 
larly report. 


Volume of Crime 


Under this first heading the greater 
part of the text of the report appears to 
fall. It is stated that crime has increased 
rapidly since 1890; that since 1910 there 
has been a “steady and terrible increase 
not only in homicides, but also in bur- 
glaries and robberies.” “Burglaries have 
increased in this country during the past 
ten years 1,200 per cent.” “From all 
available sources of information, we esti- 
mate that there were more than 9,500 un- 


lawful homicides last year in this country ; 
that in 1920 there occurred not less than 
9,000 such homicides, and that in no year 
during the past ten years did the number 
fall below 8,500. . . . Crime and lawless- 
ness in the United States have been stead- 
ily on the increase and out of proportion 
to our growth, and there has been a steady 
and growing disrespect for law. In our 
opinion, this is not a result of the war.” 
There is considerable comment upon 
crime in other countries and the part 
played by immigrants received from those 
countries. It is noted that, whereas Can- 
ada has a notoriously prompt and certain 
administration of criminal law and a less 
number of offenses than this country, the 
Canadian who moves to the United States 
is found to be more lawless than the na- 
tive-born American. An explanation ap- 
pears to be that Canada drives many of 
her undesirables across the line and that 
country’s good record is thereby promoted. 
Our unenviable record, in the opinion of 
the committee, does not extend beyond 
crimes involving passion or violence. 


“ . . . in erimes which indicate the 
dishonesty of the people, such as larceny, 
extortion, counterfeiting, forgery, fraud and 
other crimes of swindling, a comparison of 
conditions demonstrates that the morals of 
this country are better than in any other of 
the large countries of the world. The Amer- 
ican people are an honest people; commer- 
cial integrity here works to a higher stand- 
ard than in any other land, the morality of 
the country is higher, the lives of its citi- 
zens are cleaner, offenses against women 
and children are less frequent and more uni- 
versally abhorred.” 


Causes for Lawlessness 


The report is weak and vague in respect 
to the second general heading, causes for 
crime. It says: 

“One serious obstacle to the enforcement 
of the criminal law arises from the attitude 
of the law-abiding citizen when called upon 
to aid in its actual administration. The 
American temperament adjusts itself to 
sympathy with the accused and a corre- 
sponding disregard for the rights of the 
public. In cases where much public feeling 
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is aroused the man of affairs too often de- 
serts the cause of justice. Chief Justice 
Scanlan, of the Criminal Court of Chicago, 
referring to some labor trials in his court a 
few years ago, said: 

‘Three hundred and eighty business 
men were called for jury service and 
379 of them perjured themselves out of 
the jury box.’ 


“Want of sympathy, if not actual disre- 
spect for the law, reaches up to the highest 
stations and extends down to the lowest. 
The ultimate enforcement of the law rests 
upon the jury box. If the average American 
citizen had without sympathy or prejudice 
performed his duty, this terrible record 
would not have to be written.” 


This last paragraph presents, in our 


opinion, a totally false view of the situa-_ 


tion. It is not true that “want of sym- 
pathy, if not actual disrespect for the law, 
reaches up to the highest stations and ex- 
tends down to the lowest.” Experience 
in localities where there is appropriate 
machinery for the administration of crim- 
inal law and procedure proves emphatic- 
ally that the American people do not de- 
serve this wholesale condemnation. ‘This 
easy way out of a scientific explanation 
smacks of the Chautauqua orator. If ac- 
cepted as true it explains nothing and 
does not point a route out of the morass. 

The jury box is only one part of a 
highly complex system. In only a small 
percentage of cases is there any formal 
defense. When justice fails before the 
contested cases arrive at the trial stage, 
as is often the case in our worst jurisdic- 
tions, then the jury box is almost a neg- 
ligible factor. It will not do to pass over 
the misfeasance of a score of agencies and 
visit all the blame upon the public. It 
was found in June, 1922, that in the 
Criminal Court of Cook County, Illinois, 
seventy-two per cent of the cases were dis- 
missed or nolle prossed, although the state 
had previously convinced a judge and a 
grand jury that there was probable cause 
for holding the accused. The reason for 
letting more than two-thirds of the crooks 
slip through the meshes was that months 
elapsed before the cases were called for 
trial. The jurors, and the general public, 
were not to blame for this farcical situ- 
ation. 


To say that out of 380 business men 379 
committed perjury to escape jury service 
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is to condemn the terms of the service, 
rather than the individuals. Or else we 
must believe that “the whole company is 
out of step except Johnny.” There is no 
statement that the court where this is 
alleged to have happened instituted any 
prosecutions for perjury. 

By plumping all blame on the general 
public this report avoids reference to such 
factors as lazy, inexperienced or political 
judges and magistrates, shyster lawyers, 
bogus bail, absurd burdens upon jury 
service, the dangerous influence of many 
newspapers, the grand jury hurdle, the un- 
trained prosecutor, the scandal of tech- 
nical reversals, the delays which wear out 
the state’s ‘witnesses and permit of cor- 
rupting or terrorizing them, and the divi- 
sion of responsibility which permeates the 
judicial structure in most states. This 
makes a considerable omission. 

A careful search reveals this additional 
elucidation: “As was stated to your com- 
mittee, crime flourishes because criminals 
escape punishment because there are so 
many avenues of escape open.” It would 
seem to be the duty of the committee at 
least to enumerate these avenues, but it 
does not, and the text continues: “The 
prevalence of the abnormal volume of 
crime in our larger cities is the result of 
years of mollycoddling and sympathy by 
misinformed and ill-advised meddlers.” 

This last statement shifts the blame 
from persons eligible to jury service to a 
group of “meddlers,” but as to the iden- 
tity of the group’s members, or their char- 
acteristics, nothing can be gleaned. Why 
have criminal courts, with their abundant 
power, permitted mollycoddlers to balk the 
administration of justice? It would seem 
as though a mollycoddler ought to be easily 
disciplined and made -to behave himself. 
Courts not strong enough to curb shysters, 
rings of criminals, crooked officials and ob- 
trusive newspapers might at least rout the 
mollyeoddlers. 

Stress is laid upon the weakness of the 
report in assigning causes because this is 
a crucial point. Until the causes are de- 
termined and are threshed out and some 
measure of agreement is reached, it is 
vain to urge specific remedies. A remedy 
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is plausible only as it is seen to be di- 
rected against some definite admitted de- 
fect. But as no other attempts to define 
causes are to be found in the report we 
must proceed to the remedies proposed. 


The Recommendations 


“First, we find that the parole and proba- 
tion laws, as administered, very generally 
fail to accomplish the purposes for which 
the laws were designed and weaken the 
administration of criminal justice. We 
recommend that first offenders, and first 
offenders only, should be eligible for proba- 
tion. The theory of the law, of course, is 
that the prisoner, on account of his good 
conduct, and where it has been demon- 
strated in the opinion of expert parole 
authorities that it is safe for the public gen- 
erally, should be released. It is unquestion- 
ably true that in substantially all of the 
cases, no matter what the crime nor how 
hardened the criminal, the boards of parole, 
with little if any discrimination, have re- 
leased the prisoner at the end of the mini- 
mum of the sentence. Those responsible for 
such administration overlook the purposes 
of punishment as a deterrent, disregard 
utterly the safety of the public, and defeat 
the very purpose of the law. We recom- 
mend that the indeterminate sentence laws 
should be modified so as to apply to first 
offenders only, and we believe, too, that 
neither probation nor parole should be per- 
mitted those convicted of homicide, burg- 
lary, rape or highway robbery. 


“Second, we find that over 90 per cent of 
the murders in this country are committed 
by the use of pistols. We find that the 
laws prohibiting the carrying of firearms or 
deadly weapons are ineffective—in fact, that 
they work to the benefit of the criminal 
rather than to the law-abiding citizen. The 
revolver serves no useful purpose in the 
community today. We recommend that the 
manufacture and sale of pistols, and of 
cartridges or ammunition designed to be 
used in them, shall be absolutely prohibited, 
save as such manufacture shall be neces- 
sary for governmental and official use under 
proper legal regulation and control. 


“Third, we find the causes for delay in 
criminal cases so varied and the conditions 
so differing, that we hesitate to make 
specific recommendations. Certainly it is 
true that the criminals and not the public 
benefit by these delays. The Constitution 
provides: ‘In all criminal prosecutions, the 
accused shall enjoy the right to a speedy 
trial.’ As everyone familiar with criminal 
prosecution knows, this is the kind of enjoy- 
ment that few charged with crime desire. 

“Dilatory motions, such as motions to in- 
spect the grand jury minutes, which the 
trial judge may take under consideration 
almost indefinitely; motions for an order 
dismissing an indictment, from which, if 
granted, the prosecution in many of our 
states has no right to appeal; adjournments 
on account of other engagements of coun- 
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sel, a privilege greatly abused in some 
jurisdictions, and many other causes for 


delay, all accrue to the benefit of the law- 
breaker. 


“We recommend that the state be given 
every right to appeal now enjoyed by a de- 
fendant—except from a verdict of not 
guilty—and we recommend that the prose- 
cutor in a criminal trial shall have the right 
to call the attention of the jury to the fact 
that the defendant has failed to take the 
stand or has failed himself to contradict or 
deny the testimony offered by the prose- 
cution. 

“We recommend that the state be given 
the right to amend the indictment upon 
proper terms, in matters of form. 

“We recommend that there should be but 
one appeal from a judgment of conviction 
in the trial court. 

“We recommend that there be enacted 
legislation limiting the time during which 
judges or courts may hold under advisement 
dilatory motions made in criminal trials; 
that at the expiration of such time, without 
action, such a motion shall be deemed to be 
denied. 

“Fourth, we find that in some of the states 
the jury is the final judge both of the law 
and the facts. The court may inform the 
jurors as to the law, but he must instruct 
them that while he has expressed his opin- 
ion, they must be the final judges, not only 
as to the facts, but as to the law, and its 
application to the evidence. Thus it is 
clearly within the power of jurors abso- 
lutely to nullify the laws of a sovereign 
state and there is no appeal on the part of 
the government from their determination. 
We believe that such a condition is abso- 
lutely subversive of a government of law 
and we recommend the repeal of such 
statutes. 

“Fifth, we find in various jurisdictions 
glaring abuses in the matter of bail, both 
in the amount imposed and in the suffi- 
ciency of security offered. 

“Sixth, we find that further legislation 
should be enacted by the Congress to pun- 
ish and prevent lynching and mob violence. 

“Seventh, we find that more stringent 
laws limiting and controlling immigration 
should be enacted and enforced. 

“Eighth, we find that the bill now pend- 
ing in the Congress, increasing the number 
of United States District Judges and con- 
ferring powers upon the Chief Justice and 
Senior Circuit Judges to have supervision 
over the work of the courts and see that 
the dockets are kept clear, should be en- 
acted. 

“Ninth, no meritorious case, whether 
civil or criminal, that is cognizable in the 
courts of the country, ought to be denied the 
services of an able, courageous and loyal 
advocate. And no man or woman, however 
humble, ought to be able to say in any 
American community that justice is too ex- 
pensive for the poor. We, therefore, urge 
that in every community the members of 
this association volunteer to aid, without fee, 
the worthy poor who are being oppressed, 
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defrauded or otherwise wronged, and who 
have not the means to employ counsel. 
“Tenth, first offenders must be segregated 
from veteran criminals, for the jails 
throughout the land today are breeding 
places for crime, and the young and 
thoughtless who may often be reclaimed, 
are taught by professional criminals to 
scorn the restraints of society; and in this 
connection we may well consider the exten- 
sion of psychopathic laboratories estab- 
lished as adjuncts to the criminal courts.” 


With most of the foregoing recom- 
mendations few readers will disagree. The 
report keeps on fairly safe ground as far 
as it goes. It may be said that defects in 
the operation of the probation and parole 
laws are attributable more properly to the 
administrative agents than to the laws 
themselves. Some of the remedies pro- 
posed are standard practice in many juris- 
dictions. 

In view of the fact that this report pur- 
ports to be comprehensive and is the re- 
sult of a year’s activities on the part of the 
committee, it is to be criticized for its 
glaring omissions. Ten years ago it would 
have sounded quite sufficient, for at that 
time blame for a flabby administration of 
criminal law was laid mostly upon re- 
latively unimportant details of criminal 
procedure, including some of those above 
mentioned. 

But in the past ten years analysis of the 
causes for patent defects in law enforce- 
ment have been elaborated, remedies have 
been projected, and those remedies have 
actually been tried with marvelous effect. 
We have today object lessons in law ad- 
ministration so clear and convincing that 
the old-fashioned a priori remedies become 
of secondary value. 


Big Elements Ignored 


Some of the important matters which 
the committee chose to ignore in this re- 
port are: lack of judicial co-ordination ; 
dependent and contemptible inferior 
courts, bogus bail bonds, shyster lawyers, 
newspaper emotionalism, absurd burdens 
on jury service, absurd exemptions from 
jury service, untrained prosecutors, lack 
of system in the prosecutor’s office, the 
grand jury hurdle, and finally, failure to 
concentrate power and responsibility for 
getting results in any part of the vast and 
disjointed criminal court machinery of the 
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average state. To keep the discussion 
within bounds we omit reference to the 
purely penological matters. 

The matters which are omitted are very 
largely the matters which constitute the 
report made for the Cleveland Founda- 
tion on Criminal Justice in Cleveland. 
This great report, in which many experts 
collaborated, was completed shortly after 
the American Bar Association Committee 
on Enforcement of the Law was created, 
and long before the meager report in ques- 
tion was drafted it was in the hands of 
thousands of readers. The Cleveland re- 
port shows how an unbiased and scientific 
investigation should be made. 

Not that Judge Swaney’s committee 
could do for the entire country such a 
thorough work as was done for Cleveland, 
or could report at such length, for that was 
not possible, but it could have performed 
its work with the same detachment and 
without omitting the most important fac- 
tors. The Cleveland report could have 
been quoted on many matters applying 
equally to a number of large cities, but it 
is absolutely ignored. 

It is understood that the collapse of 
law enforcement is largely an urban—not 
to say metropolitan—problem. And yet 
there was a slight rearrangement of court 
machinery in Detroit, one of the least en- 
viable of all our great cities a year or two 
before this committee was appointed, 
which effected such a revolutionary reform 
in law enforcement that during the period 
that the committee was investigating the 
Detroit police department was able to re- 
port a reduction of fifty-eight per cent in 
the commoner major crimes in 1921 over 
the year 1920. 

This great triumph for law enforcement 
in Detroit came from abolishing the petty 
criminal court and centering responsibility 
for judicial administration in a single 
court with a chief justice. Of course, 
much credit is also due to Detroit’s fine 
police force and to the able management 
of the prosecutor’s office. The Detroit 
criminal court has an unequalled record 
for convictions and for stiff sentences and 
that with no tinkering of the procedural 
code. It also has a well-developed proba- 
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tion system. More persons are placed on 
probation now than under the old system. 
So we observe at the same time more con- 
victions, more severity of punishment and 
more resort to probation. This means that 
the court is functioning in a conscious 
manner. It is doing what a court is con- 
stituted to do—convicting the guilty, put- 
ting away the incorrigible for long terms 
and placing under surveillance all those 
who give promise of reform. 

Never in this or in any other country 
has there ever been such an object lesson 
in law enforcement—and yet this com- 
mittee, devoting a year to study of the 
subject—preferred to omit all reference 
to the Detroit example and to the princi- 
ples involved. 


Canadian Bar Association Report 


Now it happens that the Canadian Bar 
Association, composed of lawyers in all the 
provinces, created also a committee on the 
Administration of Criminal Justice at 
about the same time that Judge Swaney’s 
committee was appointed. And it hap- 
pened that the Canadian Bar Association 
committee submitted its report at the an- 
nual meeting only a few days after the 
report already discussed was submitted to, 
and approved by, the American Bar As- 
sociation. 

There is between these two reports such 
a difference in respect to the spirit of in- 
vestigation, the clearness of expression, 
the orderly arrangement of parts and the 
range of matters considered as to cause 
the greatest surprise. 

We have heard rumors about Canadian 
criminal justice for a long time and have 
understood that with their appointed 
judges and closely integrated courts they 
were getting far better results than most 
of our states. One or more members of 
Judge Swaney’s committee visited Canada 
during the year and their report reflects 
opinions concerning the causes for Can- 
ada’s comparative success. Among other 
reasons given is this: 

“Finally, there prevails an undefined 
but palpable difference in the attitude to- 
ward the law of the two men upon the 
street—the Canadian and the American. 
There exists in some of the European races 
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an inherited fear of law. ‘his fear comes 
from a time scarcely a century away when 
the punishment of every serious crime was 
death for the offender. The races who 
live across our Northern border have not 
wholly broken away from that influence.” 

This is a remarkable explanation. A 
committee that has no belief in the in- 
heritance of mental defect as a cause for 
crime is, nevertheless, able to believe in the 
transmission and inheritance of an ac- 
quired fear of law. The average Canadian, 
brought up under free institutions, obeys 
law because his great grandfather was sub- 
ject to excessive penalties for wrong- 
doing! But singularly enough, the 
descendants of the same great grandfather, 
who chanced to migrate to the United 
States, and the cousins of the Canadian 
“man on the street” who crossed 
boundary, lost this inheritance. 

On this theory the subjects of the Czars 
and their progeny should have been ideally 
law-abiding for at least a generation or 
two after arriving in the United States. 
We do not find this to be the case. 

This lapse in reasoning is picked out 
because it illustrates so well the unwill- 
ingness of the committee to admit that in 
the United States crime may be in part 
due to imperfect state and local govern- 
ment, to a lack of judicial integration and 
to a general absence of official responsibil- 
ity. Canadian local government is excel- 
out going to the wild excesses which have 
characterized many parts of our country. 

It is impossible to subscribe to the ex- 
planation which the committee has offered. 
We are forced to believe that there is a 
direct relation between Canadian local 
government, Canadian judges, lawyers and 
other officials, and the low percentage of 
crimes of violence, and conversely that the 
prevalence of crime in the States and the 
weak and spasmodic enforcement of law 
are likewise related. And it appears plaus- 
ible that immigrants of the same average 
type settling in Canada will be guilty of 
fewer crimes than those settling in the 
United States. 

The committee, relying on the fear mo- 
tive, urge greater penalties, largely ignor- © 


our 
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ing the fact that the penalty must come 
after conviction. Stiff penalties which are 
not imposed only bring the law into dis- 
respect. Certainty of punishment is at 
least as important as severity of punish- 
ment and it must be placed first. Cer- 
tainty of punishment involves such recon- 
struction of courts as Detroit has accom- 
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plished, and as is provided for Chicago 
and Cook County in the proposed Illinois 
constitution. But as to all this the com- 
mittee has nothing whatever to say. 

The report of the Canadian committee 
is of such importance, and so unlikely to 
be available to American readers, that we 
publish it in full. 


Report of Committee of the Canadian Bar 
Association on “The Administration 
Criminal Justice” 


Your Committee beg to report as follows: 


In all civilized countries this is regarded 
as a subject of first importance. The acute 
private suffering and the enormous public 
expenditures involved by the commission of 
crimes, particularly in large towns and 
cities, are now more than ever being con- 
sidered with a view to alleviating the one 
and reducing the other. 


Our neighbors to the south in the United 
States of America have felt compelled 
through various circumstances to take an 
intense interest in the work, and along 
many lines with great success. 


We in Canada are treading the same path- 
way, in some respects ahead of the U. S.A., 
but, in many vital things, behind them. 


This has led to suggestions of co-opera- 
tion so that each country may absorb the 
benefits and avoid the mistakes of the other, 
and together we may make more satisfac- 
tory progress. With this object in view, 
some time ago, Mr. James Bronson Rey- 
nolds, of North Haven, Conn., U. S. A., 
president of the American Institute of Crim- 
inal Law and Criminology, communicated 
with His Honor, Sir James A. M. Aikins, 
Kt., K. C., president of the Canadian Bar 
Association, with a view to united and har- 
monious action in both countries along 
parallel lines. 


Canadian Committee 


At the meeting of the Council of the 
Canadian Bar Association held in Montreal 
in March, 1922, provision was made for the 
appointment of a committee to collaborate 
with the above American Institute and re- 
port to this annual meeting of the Canadian 
Bar Association. 

The following committee was appointed: 
Mr. H. C. Shaw, Police Magistrate, Van- 
couver, B. C. 
Hon. Mr. 

Sask. 

Mr. R. B. Graham, K. C., Crown Prose- 
cutor, Winnipeg, Man. 

M. R. M. Matheson, K. C., Brandon, Man. 

Mr. W. J. O’Hearn, G. C., Police Magis- 
trate, Halifax, N. S. 


Justice Taylor, Moose Jaw, 


Mr. George S. Inman, K. C., Charlottetown, 
P. E. 1. 

The President, acting by authority from 
the Council, appointed Emerson Coatsworth, 
Senior Judge of the County of York, On- 
tario, as Chairman of the Committee, and 
this report is the result of their efforts to 
present a reasonably full outline of the 
many phases of the question at this period. 


General Statement 


At the outset, the Committee desires 
frankly to state that while from the stand- 
point of humanity and economy there 
should be a different treatment of prisoners 
than at present, we repudiate any thought 
or plan of pampering or petting them, or, 
to use the street expression, “coddling the 
criminal.” 

In our opinion, each offender is entitled 
to a chance or even chances to make good, 
but he must make good or be relegated per- 
manently or indeterminately to such custo- 
dy as will prevent his committing further 
crimes. Canadians do not profess to be 
idealists except so far as the ideal is capable 
of being worked out successfully in hard, 
every-day practice. 

Upon entering the discussion we find the 
great problem is not so much in the law as 
in dealing with the criminal and administer- 
ing the law. 

The Criminal Code 

There is no doubt the Criminal Code 
ought to be periodically revised, and that 
not merely a departmental or haphazard 
parliamentary revision, but one based on the 
practical experience of those who, particu- 
larly in large centers, are charged with the 
enforcement of the law, such as Judges, 
Magistrates, Crown Prosecutors and lead- 
ing criminal lawyers. One might remark 
that it is always open to any of them to 
send in suggestions to the proper depart- 
ment, but men refrain from doing that 


through the haunting fear of the pigeon 
hole. 

So far as we are informed not very many 
or drastic changes in the code are proposed, 
but some of the more important are the 
following: 
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1. An amendment providing that after a 
man has committed a certain number of 
crimes or serious offenses he might be 
classed as a professional criminal and be 
subject to an indeterminate sentence with- 
out limit, and thereafter his life should be 
lived either in prison or under such strict 
supervision as would make the commission 
of further crime practically impossible. 

It may be noted that there is now an agi- 
tation in New York for legislation that after 
the third crime the offender might be im- 
prisoned for life. In our view this seems 
too harsh, and by an indeterminate sen- 
tence there is held out the hope and possi- 
bility of reformation. 

It has been found with many a hardened 
criminal that there come psychological mo- 
ments when kindness and confidence re- 
store him to good citizenship. 

2. To deal with the increasing menace of 
the mentally afflicted and feeble-minded 
. criminal, legislation is needed to provide for 
one or more central places of confinement, 
such as asylums or hospitals on farms, 
where they might be committed and kept 
out of the way of doing harm, and perform 
useful and profitable service. 

3. Provision for a Public Defender in 
Criminal Courts as well as a Crown Prose- 
cutor. The Court has now the right to as- 
sign counsel, but it is not fully satisfactory. 

4. While unfavorable to the cat-o’-nine- 
tails and the lash except in extreme cases 
as at present, a modified form of corporal 
punishment might be provided, humiliating 
rather than painful, and commonly called 
spanking, for bad boys and young fellows 
who have got beyond parental control and 
restraint. A limited number of slaps, say 
not more than six in any one month, with a 
strap, has been found to have a very favor- 
able effect in bringing them to their senses. 

5. That in all Police or Magistrates’ 
Courts Acts provision be made for establish- 
ing branches such as Domestic Relations 
and others at any time without further 
legislation. 

6. Provision for the establishment of a 
Court for criminal appeals. 

7. Lack of space prevents allusion in 
more than a word to many of the subjects 
for Code amendments to which attention 
has been directed, but the following is at 
least a partial list of matters to be consid- 
ered: Interprovincial arrest; perjury; con- 
fessions; cautions; magistrates accepting 
bail after committal for trial; summary im- 
prisonment for breach of bond to keep the 
peace; conviction for offense after charge 
of attempt; trial of indictable offenses by 
magistrates; disclosing defense on prelim- 
inary hearing; certiorari; quashing convic- 
tions; etc., etc. 


Administration 


In taking up this part of our subject it is 
important to refer to the splendid advance- 
ment made in recent years. 

When one reads the Newgate Calendar, 
the History of the Bastille, and other such 
places, the mind at once reverts to the in- 
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scription over the portal of Dante’s Inferno 
—“All hope abandon ye who enter here.” 

Not much over a hundred years ago a 
young girl was hanged in England for some 
such trifling offense as stealing a piece of 
ribbon to decorate her hat or hair. 

Since then in Upper Canada a man was 
sentenced to death for alleged burglary. 
though he was disturbed before he actually 
got the goods away. 

During the lifetime of some in this Asso- 
ciation a member of the British Parliament 
moved that not more than 100 lashes at any 
one time be given in the army for insub- 
ordination, but a Minister of the Govern- 
ment intervened with the assertion that to 
pass and put into effect such a resolution 
would be subversive of all discipline in the 
army. 

Humanity insisted on less cruel and 
brutal punishments, and they were gradu- 
ally moderated until now the penalty for an 
ordinary crime is deprivation of liberty for 
a specified period of time in an appropriate 
place. 

This has worked wonders in ameliorating 
the unhappy lot of criminals, and their posi- 
tion has improved until some assert that 
they are now sent to summer resorts and 
not to prison, and that our prisons are equal 
to good grade hotels. This criticism is not 
without some foundation. 

The vindictive spirit of the law has sub- 
sided and been replaced by more merciful 
consideration of the criminal. 

The result is that in effecting further im- 
provements the policy of Gconomy is added 
to that of humanity, and we now proceed 
along lines of humanity and economy. The 
tremendous cost entailed by crime has led 
to the conclusion that if we can adopt in 
practice lines of policy which will effect 
economy to the state and reformation to the 
prisoner, it will be a splendid forward move- 
ment. 

We will, therefore, follow out herein our 
practice and procedure indicating where it 
appears that improvements may be carried 
out in the interests both of the prisoner 
and the country. 


Courts 


We are justly proud of Courts in Canada. 
We do not claim perfection for them, but as 
a general rule they are models of dignity, 
fairness, honesty and efficiency. 

There are some features about them 
which are criticized. We shall refer to one 
only, as it is very important. This is the 
placing of private litigation about a petty 
claim on a higher plane in Courts than the 
liberty of the subject. For instance, in all 
or most of the Provinces, if a man is sued 
for a couple of dollars, the case is tried by 
a duly qualified judge. On the other hand, 
if he is charged with a serious crime in- 
volving imprisonment, he may be tried, con- 
victed and sentenced to prison by a magis- 
trate, quite untrained in the law, and who, 
perhaps, has a very meagre knowledge of 
law, practice or procedure. 

We claim to place a very high value on 
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human liberty and yet this anomalous con- 
dition in the Courts does not justify such 
an estimate in practical life. 

There are not a few who are of opinion 
that this arrangement should be reversed. 
It seems as though the unprofessional mag- 
istrate is with us to stay, and there is a 
growing feeling that he might try the small 
cases on the civil side, and petty offenses 
punishable only with a fine, and that all 
criminal charges which might result in im- 
prisonment be tried by a judge, or a magis- 
trate selected from the profession. 

Wherever the volume of business has ren- 
dered it essential, there have been estab- 
lished Juvenile or Children’s Courts, dealing 
with offenses by or relating to children 
under 16, or at the option of the Province, 
now, under 18. These Courts are giving 
general satisfaction. They are not regarded 
as criminal Courts, and the juveniles are 
not classed as criminals, but delinquents. 

We are on the eve of providing in many 
places for branches of our Magistrates’ 
Courts, such as Domestic Relations or Fam- 
ily Courts, to deal with domestic difficulties 
and Motor Courts to handle speeding, acci- 
dent, and other motor cases. Others will 
from time to time be required, such as By- 
law Courts, Health Courts, etc., ete. Our 
system ought to be capable of local expan- 
sion wherever found requisite. 

There is some movement on in the Senate 
for a Court of Criminal Appeal similar to 
that in England. It may yet be established. 


Trials 


Having good Courts, the natural conse- 
quence is that we have properly conducted 
and fair trials. In our crowded centers 
there is always an increasing tendency to 
delay. This is a great evil. “Justice de- 
layed is justice denied” has been well said. 
In our opinion, where in practically every 
Province a judge has the privilege of call- 
ing on outside help if he is overworked, 
there is absolutely no excuse for arrears. 
The Attorney-General should see to it that 
all cases are tried up to date. It is really 
not a difficult matter. The average judge 
has quite sufficient to occupy his time fully. 
In large cities the judges as a rule are over- 
worked. In small places and rural districts 
there are judges with little to do, who are 
always ready and willing to come to the 
city and help out their hard wrought 
brethren. 

In this way work can be equalized and ar- 
rears avoided. It is bad enough on the civil 
side, but in criminal courts, to have accused 
persons, whether in custody or on bail, wait- 
ing month after month with serious charges 
overhanging, is very discreditable to the 
Judiciary wherever it occurs. All criminal 
work in courts and prisons ought to be con- 
ducted on business principles, and these do 
not admit of unnecessary delay. 


Sentences 
The most important point in a criminal 
trial is the sentence. It is comparatively 
easy for a judge accustomed to weighing 
evidence to acquit or convict, but most diffi- 


cult to determine exactly what sentence it 
is proper to pronounce. 

Very many magistrates and judges err at 
this juncture, not for want of good inten- 
tion, but lacking the experience, and that 
keen acquired perception which enables him 
to size up the situation and impose a sen- 
tence not only to fit the crime, but the crim- 
inal, because one is as important as the 
other. 

There are sentences too severe, and 
others too light, and to strike in each case 
the happy medium is a subject which often 
requires much anxious consideration. 

Criminals complain of lack of uniformity 
in sentences. They say that back in some 
places where there are only a few cases a 
year, greater severity is the rule. t is 
extraordinary how precisely a criminal can 
estimate the sentence he ought to receive, 
and he well knows whether the sentence is 
right, or too severe, or too lenient. 

There is in some quarters a belief that 
the sentence should be pronounced, not by 
the judge, but by a special tribunal. This, 
however, has met little or no support yet. 
It might, however, be well that every sen- 
tence should, at the instance of the prisoner, 
be open to reconsideration by a higher 
Court. 

To the gaol, the reformatory, or the peni- 
tentiary; which shall it be?—or an indeter- 
minate sentence which leaves more open 
the way for reform? 

It is probable that we are too much in- 
fluenced by what is known as the deterrent 
effect of a sentence, and many sentences are 
much more severe in the hope that thereby 
others may be deterred from committing the 
same crime. There is beginning to be a 
strong feeling now that this has been much 
over-estimated. To witness the long and 
toilsome road of a penitent offender through 
probation, back to respectability and social 
position, is an object lesson which will be 
a much greater deterrent. 


Judges 


Keeping in view what has just been writ- 
ten about sentences, it follows almost as a 
matter of course, that in all great cities and 
large centres of population the criminal 
Judge should be a specialist. A Judge who 
is trying civil cases one week or month, and 
criminal cases the following week or month, 
cannot attain that specialized habit of mind 
which is so essential in a criminal Judge. 
We distinguish between the specialists in 
the various branches of the Medical and 
other professions, and it ought so to be in 
the Judiciary, at least so far as criminal 
work is concerned. 

The Judge continually dealing with crime 
and criminals acquires an almost unerring 
intuition or instinct which leads him rightly 
to spy out the devious paths trodden by 
criminals, and also enables him to see when 
a convicted man gives clear indications of 
being susceptible to reformation. 


Probation 


This is a system by which, when a pris- 
oner is convicted, if it is believed upon in- 
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vestigation that he will make good, he is, 
instead of being fined or sent to gaol, re- 
mitted on suspended sentence to the super- 
vision of an Official called the Probation 
Officer, who watches his movements, and 
if he fulfills his promise to do better, has 
him finally honorably discharged; but if he 
fails, brings him back to the Court for sen- 
tence. 

Probation, though not usually so regarded, 
is itself a form of punishment, because the 
person is, so to speak, in the clutches of 
the law until finally discharged. Moreover, 
probation should, whenever possible, be ac- 
companied by restitution. 

Probation is not to be confused with what 
was introduced as probation in the British 
penal colonies in 1840. 

Probation, as defined above and as we 
understand it, was cradled in Massachu- 
setts, U. S. A., in 1878, and it is said as a 
result that State has not built a prison cell 
for 20 years, and half of the cells they have 
are vacant, whereas, Kingston, with its 856 
inmates, is so crowded that recently a 
“wag” suggested hanging out a _ sign— 
“Standing room only.” According to the 
recent newspapers, Warden Ponsford states 
that there should be another penitentiary 
built at once in substitution for or in addi- 
tion to Kingston. 

In Buffalo last year (1921) 43 per cent. of 
the prisoners convicted in Supreme and 
County Courts were placed on probation, 
and 75 per cent. of these became good cit- 
izens. In New York State last year (1921) 
19,637 convicted persons were put on proba- 
tion, and 79.6 per cent. completed their 
probation terms, and were honorably dis- 
charged. 

We have no probation system in Canada 
yet, except in Juvenile Courts, where it 
gives entire satisfaction. During this year 
(1922) a Probation Bill was passed in On- 
tario which will come into effect at once in 
all the Courts, a suitable amendment to the 
Criminal Code having passed the Dominion 
Parliament last year. Steps are now being 
taken to establish a Probation Bureau in 
Toronto and York County. 

In connection with probation, we ought to 
look to very soon extending it back to small 
children, and thus endeavor to stop the 
manufacture of criminals. If, as soon as a 
boy or girl shows signs of going wrong, a 
Probation Officer duly authorized could take 
charge, it would in most cases lead to de- 
velopment away from crime, instead of per- 
mitting them, alone, to drift into crime. 
When we reflect that according to the last 
Penitentiary Report every criminal costs 
the country an average of $2,800, we realize 
the advantage of taking hold of them early 
enough to divert them from a career of 
crime into honesty and respectability. An 
extension of the probation system among 
the children of certain neighborhoods would 
have this effect to a very large extent. 

In Illinois, U. S. A., last April (1922) a 
Committee of The American Bar Associa- 
tion examined some convicts as to what 


led them into criminal life. They united on 
three things:— 

1. Youthful evil associations. 

2. Improper home environments. 

3. Lack of segregation in the gaols. 

The first two could, to a very great extent, 
be overcome by carrying the work of the 
Probation Officer into the lives, homes and 
companionships of children. 

In New York a man in prison costs the 
State $396.56 for prison care. While on 
probation he costs only $22.64. 

One of the most indispensable features of 
a probation organization is an efficient 
psychiatric or psycopathic staff to make 
mental tests, and deal with and report on 
mental cases. 

Parole 


Where a person is convicted and sent to 
prison, if anything is to be done for him 
before the sentence expires it is by way of 
parole under supervision. In most cases 
when a man finds himself in prison on sen- 
tence he reflects and comes to his senses, 
and determines to do better. His eyes are 
opened to the folly and wickedness of a 
criminal life, and he is willing to retrace his 
steps. If this is real penitence, showing 
itself in his daily life and actions, he soon 
becomes in the Reformatories and Prison 
Farm what is commonly called a trusty, 
that is, certain liberty is allowed to him 
within the prison, and he is, as the word 
indicates, trusted. 

If he continues reliable the matter is 
taken up by the Dominion authorities under 
the Ticket-of-leave Act, or the Provincial 
through the Board of Parole where there is 
one, or under the Extramural Act in any 
Province where such is in force. 

Under the Ticket-of-leave Act, R. S. C. 
cap. 150, the Governor-General may grant a 
prisoner a license to be at large during any 
specified portion of his term of imprison- 
ment, to report to the Police or Sheriff of 
his locality periodically, as may be directed. 

Each visit of the Parole Board to gaols 
and reformatories is counted as a red-letter 
day by the prisoners, and is a great incen- 
tive to good conduct and improvement. 

In Ontario provision is made in R. S. O. 
cap. 287, sec. 19, for what is known as the 
indeterminate sentence of from’ three 
months to two years less one day. A Board 
of Parole is constituted under the Stats. of 
Can., 1916, cap. 21, sec. 2, followed by the 
Ontario Board of Parole Act, 1917, cap. 63. 
This Board visits the Reformatories and 
Prison Farms at frequent intervals, and any 
man or woman, the first part of whose sen- 
tence is over, may be paroled under the 
supervision of Dr. A. E. Lavall, the very 
capable Parole Commissioner. Where the 
sentence is a definite term, the Board may 
recommend action to the Governor-General 
through the Department of Justice. In 
1921, 229 prisoners were paroled from the 
Reformatories and Prison Farms in Ontario, 
and 92 per cent. have been faithful and not 
returned to prison. ; 

Recently, operations have been proceed- 
ing in Ontario under the Extramural Em- 
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ployment Act of sentenced persons, 1921, 
cap. 93, based on the Dominion Act, R. S. C. 
cap. 148. The Dominion Prisons and Re- 
formatories Act, secs. 14, 15, 47 and 59. 
Under this a worthy prisoner whose family 
is in need is allowed to work outside and 
earn wages daily for the support of his 
family, and report each evening in custody 
until the next morning, when he goes to 
work again. Between May 3 and October 31, 
1921, 120 men were allowed to work out on 
permit; 1 escaped, 6 returned to gaol, and 
112 made good. From October 31, 1921, to 
April 30, 1922—6 months—77 more permits 
were granted, and all made good except a 
trifling fraction who were sent back to cus- 
tody. This form of parole is working out 
very satisfactorily. 


Places of Confinement 


With this title we come to one of the 
most important matters in the administra- 
tion of criminal justice. Under “probation,” 
reference was made to the evidence of pris- 
oners growing into crime, whose third cause 
of manufacturing criminals is lack of segre- 
gation in the gaols. 

Where a man is arrested for any offence, 
almost anywhere, he is locked up in the 
police station cell where there may be filthy 
drunks, venereal disease victims, drug ad- 
dicts, mental cases, desperate criminals, 
etc., etc. There are certain to be some of 
these, and no matter how young or innocent 
or clean a fellow may be and his offence 
possibly not a crime, he is, until bailed, 
herded with those outcasts of society, and 
there perhaps receives his first lessons in 
real crime and irreparable moral harm. 

Classification is one of the crying needs 
of to-day in places of confinement. The 
custodians in the prisons make some at- 
tempt at it, but their facilities for classify- 
ing are too meagre to be effective. 

An experienced superintendent in Ontario 
writes: 

“IT do not think that classification of pris- 
oners can be completely carried out in one 
institution. I believe that there should be 
at least three institutions under central con- 
trol. All prisoners convicted should go to 
a clearing house, and from there to the 
three institutions. An institution like Bur- 
wash taking the great proportion of the first 
offenders who can be trusted; an institu- 
tion like Portsmouth (Kingston) Peniten- 
tiary, taking the more or less confirmed 
criminals, and men who are certainly dan- 
gerous to be at large; an institution like 
Guelph taking those between the two ex- 
tremes, and possibly a fourth institution 
taking care of the mentally deficient who 
have committed offences against the laws 
of society.” 

From this it is clear that the classifica- 
tion should be done by a custodian without 
any hard and fast rules laid down for him. 

To begin with, there must be proper de- 
tention homes, the Police Station cell to be- 
come a thing of the past like the dungeon; 
a detention home for incarceration on ar- 
rest, large enough to be divided and allow 
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of a preliminary classification by the police. 

Then if kept under arrest awaiting trial 
for a time it might be in another detention 
home where the tendency and possibility 
will be to encourage and improve a man 
and not to drag him lower. 

It goes without saying that men, women 
and children are to be kept apart, but each 
of these classes needs to be subdivided, 
having regard to all their conditions which 
call for separation. Generally speaking, our 
places of confinement now are:— 

1. Police cells. 

2. Gaols. 

3. Gaol farms. 

4. Reformatories. 

5. Penitentiaries. 

To those we must add hospitals in each 
Province, to which might be committed drug 
addicts, venereal cases, mental, feeble- 
minded and insane. 

When the prisoner reaches prison we see 
another problem, the respective merits of 
cell and dormitory. A _ strongly growing 
opinion prevails that small dormitories with 
about 12 to 20 beds seem really the best, 
and easiest, for internal classifications. 
This, however, should be a matter for care- 
ful consideration, and no conclusion arrived 
at until after consultation with custodians 
of all the Penitentiaries, Reformatories, and 
Gaols. 

There is no doubt the Industrial Farm 
for Prisoners has come to stay. Burwash 
in Ontario has 35,000 acres. The moral, 
mental and physical effect upon prisoners to 
be out working in the pure clear atmosphere 
of the farm is a splendid tonic, and they 
soon become healthy and strong in such 
conditions and surroundings. 

There must be detention homes, and 
places for temporary confinement in cities 
and towns, but hereafter we do not think 
there will be a gaol, reformatory, peniten- 
tiary, or other place of confinement built 
except in the country. 

The prison farm has developed what is 
known as the trusty, and there are hun- 
dreds of prisoners in Canada today who go 
in and out and around almost as freely as 
we ourselves, having developed into the 
trusty class. 

In our custodians of prisoners today, the 
governors of gaols, the superintendents of 
reformatories, the wardens of penitentiaries, 
and all their guards and officers, we have a 
class of men who are able, useful, humane 
officials, performing their always difficult 
and sometimes dangerous tasks with kind- 
ness and consideration, which reflects credit 
upon them as a whole. 

In practically all of these places the head 
of the institution sets a pace and an ex- 
ample in his attitude towards and treatment 
of prisoners which has a salutary effect 
upon the whole staff. 

It is practically impossible to state ex- 
actly the prison population of Canada, as 
many of the gaols make no reports, but we 
have the following:— 

6 Penitentiaries with 2,645 
1922. 


inmates for 
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4 Adult reformatories in Ontario, with 
970 inmates by last reports. 

2 Gaol farms, Ontario, with 198 inmates. 

46 Gaols, Ontario, with 638 inmates, last 
report. 

2 Gaols, Sask., with 305. 

2 Gaols, Alta., with 307. 

2 Gaols, B. C., with 405. 

3 Gaols, Prince Edward Island, no returns 
of inmates. 

22 Gaols, Nova Scotia, 119. 

Total reported, 5,587. 

In all probability the full prison popula- 
tion in Canada is about 7,000 to 8,000. . 


Industries in Prison 


One of the latest plans proposed is that 
all criminal work should be conducted ac- 
cording to clearly defined business meth- 
ods. We ought to have a system which will 
expand automatically to meet growing 
needs and avoid being submerged and hav- 
ing a herculean task to get into control 
again. To keep control is far easier. 

The criminal is not only a public nuisance, 
a dangerous menace to society, and obnox- 
ious in many ways, but he is a tremendous 
bill of expense. Not only so, but frequently 
his family is a public charge, and if not they 
are suffering more than he from his wrong- 
doing. 

It has always been found better for the 
prisoner to be employed, but in the past his 
work did not count for much. However, the 
day of the stone-breaking is past, and grad- 
ually more useful employment is being per- 
formed, until at present every well-regulated 
prison has various kinds of work going on 
that is both useful and profitable. We can- 
not change a prisoner from a liability into 
an asset, but we may at least make him a 
self-supporting or nearly self-supporting 
factor. 

As an illustration of what may be done, 
take the Ontario Reformatory at Guelph, 
Ontario. Under the very capable manage- 
ment of Mr. C. F. Neelands, a graduate of 
the Ontario Agricultural College, this is be- 
coming a great industry. 

Its capacity for inmates is 700. 

Average number 600. 

Present number, including 73 lunatics, 
533. 

The farm is just outside the City of 
Guelph, and consists of 1,000 acres. 

Under cultivation, 750 acres. 

Pasture and swamp, but being gradually 
brought into workable land, 250 acres. 
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A stone quarry shipping nine cars daily. 
An abattoir furnishing all Provincial In- 
stitutions. 
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A canning factory, output 60,000 to 75,000 
gallons yearly. 

A woollen mill, 50 blankets per day. 

An iron bed factory. 

A wood-working factory for maintenance, 
including furniture. 

A laundry. 

A shoe shop. 

A tailor shop. 

There are no employees except guards 
and a foreman in each shop. 

There are no firearms in this Reformatory, 
except a couple of revolvers in the superin- 
tendent’s desk. 

Mr. Neelands, the superintendent, be- 
lieves the men might be paid for their 
work, if he were allowed to compete in the 
open market. ; 

In all the penitentiaries and prisons, in- 
dustries of different kinds are carried on, 
such as farming, gardening, building, cattle, 
sheep, hog and poultry raising, bee-hives, 
brick-making, repair shops, tailor, shoe, 
carpenter, cabinet and blacksmith shops, 
saw mill, sash and door factory, road build- 
ing, etc., etc. 

The whole question of prison industries 
was considered by a Committee of Peniten- 
tiaries, consisting of Col. O. M. Biggar, K. 
C., W. F. Nickle, K. C., and D. M. Draper, 
and their very able report, dated February 
28, 1921, is carefully concealed in the pigeon 
holes at Ottawa. 

In that report, after careful investigation 
and visiting all penitentiaries, the principle 
was for the first time in Canada laid down 
that a prison should and might be a great 
industry, providing wages for all its inmates 
to go in support of their families after pay- 
ing the prisoners’ board. The number of 
prisoners in Canada able to work, say about 
5,000 relative to the industrial population 
of Canada, over 1,000,000, is so infinitesimal 
that the labor unions, if the prisoners are 
being paid to the public advantage, will not 
raise the same difficulties as before when 
the prisoners’ labor was farmed out to con- 
tractors at a few cents per day. 

It is only a question of organization and 
management, and given those two features 
in a fair degree, every prison might be made 
a hive of industry, successful, and paying all 
its inmates for family support. 

We may look forward to a time when a 
convicted person will be sent to a govern- 
ment factory or workshop, or industrial 
farm, and receive suitable wages during the 
term for which he is sentenced. 


Recapitulation 


If the criminal can be reformed it must 
be done both from the standpoint of hu- 
manity and economy. 

The immediate extra expense will be in 
itself an economy. 

Reformation of the criminal must be our 
high ideal. 

While it is not so much amendments to 
the Criminal Code that are needed, yet 
there are certain amendments which would 
be useful as above indicated. 

The most urgent need is more perfect 
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machinery for administering criminal jus- 
tice, and dealing with prisoners. 

Our courts should have their existing high 
standards improved with a view to defend- 
ing the liberty of the subject. 

Our trials must ever be prompt and fair; 
sentences ought to be just and uniform; 
judges should be highly trained specialists 
along criminal lines. 

Probation ought to be universal, being no 
longer an experiment. 

Parole should be developed so as to in- 
crease its high percentage of reformed men. 

Gaols, reformatories, and prisons should 
be in a continual state of improving evolu- 
tion. 

A well regulated system of classification 
might well be brought into operation at 
once. : 

The prisoner, except when awaiting trial, 
should be kept on the industrial or prison 
farm. “ 

Industries of various kinds may be estab- 
lished until every prison becomes literally 
a hive of industry. 

Prisoners may be self and family support- 
ing while in prison. 

The best way to reduce cost is to make 
the prisoner earn and pay his board. 


Conclusions and Plans 


The important question really is not to 
know what to do; we are all more or less 
agreed on that. The thing is to get it done. 
If it is worth the trouble, then we must be 
prepared to take a great deal of trouble. 

Do we prefer to have this report and the 
whole matter relegated to pigeon-hole ob- 
scurity, or take practical shape? 

If the latter, it means a great plan of cam- 
paign and agitation to secure the necessary 
legislation followed by appropriate and 
active organization. 

How must we proceed? We need to reach 
Parliament, and the Federal Government; 
the Legislatures and their Governments. 
To do this we have to impress the members 
with it as an urgent public necessity. In 
order to impress the members we require a 
great permanent movement throughout the 
Dominion. It cannot be done in one year, 
or two years, but will take several years. 
Still, by following a growing policy, some 
definite point ought to be reached each year, 
and an advantage or improvement gained. 

This Association, being for the whole of 
Canada, might appoint a strong, active, in- 
terested Committee who will cause the 
power and influence of the Association to 
radiate into every centre of the Dominion. 

Co-operation with the American Institute 
of Criminal Law and Criminology. 

The assistance of each Provincial Bar 
Association and each County or City Bar 
Association in the Dominion. 

The aid of all Criminal Judges, Magis- 
trates, Crown Attorneys, and criminal law- 
yers. 

All the legal profession should be enlisted. 

Every municipal corporation may help. 

Our public-spirited bodies, such as boards 
of education, boards of trade, The Canadian 


Manufacturers’ Association, Bankers’ Asso- 
ciation, etc. 

The Clubs, Rotary, Kiwanis, Lions, Gyro, 
Kinsmen, and others; the Y. M. C. A.; the 
S. A.; the churches; the social service or- 
ganizations; Brotherhood Workers; Sister- 
hood Workers, and a host of others. In 
fact, every class which has any influence 
and is willing to use it. 

All this is necessary, and should be 
brought to bear at once upon our members 
of Parliament, and on the legislatures, and 
on the various governments, to assure them 
that this Association means business, and 
some of them, as they value their seats, 
must aid in this work of progress in the 
interests of humanity and economy, and 
because their constituents require and de- 
mand it of them. 

Signed on behalf of the Committee:— 

EMERSON COATSWORTH, 
Chairman. 
Vancouver, August 16, 1922. 





Modernizing Justice 

At a dinner to the State Commission- 
ers on Uniform State laws one speaker 
remarked that the law must “modernize” 
itself if it is to live. Modernization has 
come to mean efficiency. Efficiency in 
the courts means prompt disposition of 
cases. To delay justice is to deny it. In 
a long contest the poor man has not the 
ghost of a chance as against a rich man. 
He runs out of money to pay lawyers 
and has to give up. 

In our administration of both civil and 
criminal cases we deliberately and effec- 
tually discriminate against the party in 
the right. The party with a good case 
invariably wants prompt trial before es- 
sential witnesses disappear or forget and 
before he gets out of money or is worn 
out by vexation. The party with the bad 
case does not wish it tried at all, or, if 
trial is inevitable, then the longest and 
most frequent postponement. And if he 
has a shrewd attorney he is likely to win. 

Responsibility rests with legislatures, 
which enact preposterous codes of proced- 
ure with what must be assumed to be de- 
liberate intent to defeat justice; with the 
trial judges, who refuse to exercise such 
authority as is left to them in expediting 
trials, and with attorneys, who, from 
“courtesy” to each other, consent to post- 
ponements against the interests of their 
clients and their duty to them.—San 
Francisco Chronicle. 
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Preserve Your Files 


The American Judicature Society has made arrangements to 
provide its members with convenient binders to hold files of 


the JOURNAL for at least three years. 


These binders will be sold at cost. They are attractive in 
appearance, suitably labeled on the back, of durable con- 
struction and easily made use of. 


Without a binder your copies of the JOURNAL will inevitably 
become scattered. With a binder you will before long havea fairly 
complete file of all the most useful data in the fields of court 
organization, judicial procedure, organization of the bar, and 
selection of judges. Will this be worth to you 75 cents? If so 
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\ N Jith increasing frequency, 
clients are bringing to 


their legal advisors questions 
which can only be answered by 
reference to the federal laws. 


You can provide yourself with the text 
of these laws, fully edited, compiled and 
indexed, and including the laws of the 
present Congress down to July 8, 1922, 
for the small sum of $13.00, through the 


U. S. Compiled Statutes, Compact Edition 


The original volume covers all laws down to 
1918, the buckram-bound supplement brings 
them down to March 4, 1919, and the paper- 
bound pamphlet supplements (each carefully 
classified and compiled on the same plan as the 


original volume) bring the laws down to July 
8, 1922. 


West Publishing Company 











WEST PUBLISHING CO., St. Paul, Minn. 


On acceptance of this order, send me the COMPACT EDITION, U. S. COMPILED 
STATUTES WITH 1919 SUPPLEMENT, bound in buckram, and Pamphlet Supplements 
to July 8, 1922, at $13.00 delivered. 





